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LEE, J.,, FOR THE COURT:

PROCEDURAL HISTORY AND FACTS
1. Thisis an gpped fromthe Circuit Court of Scott County concerning a"dip and fal" case. Brenda
Ducksworth was shopping in Wa-Mart on July 6, 1996, for a celling fan. While looking up towards a
caling fan digplay, Ms. Ducksworth turned down an aide and dipped on an unidentified substance, landing
onher buttocks. Ms. Ducksworth filed suit against Wal-Mart Stores, Inc., on July 2, 1999. A tria began

on October 4, 2001, and, after the close of Ms. Ducksworth's case, Wal-Mart moved for a directed



verdict. The court heard arguments from both sides and subsequently granted Wal-Mart's motion. Ms.
Ducksworth appeals to this Court asserting that the lower court erred in granting the directed verdict
because there was sufficient evidence to establish ajury question asto the length of time the substance was
on thefloor. Finding there was sufficient evidenceto create aquestion of fact for thejury, wereverseand
remand.

DISCUSSION OF ISSUE

|. DID THE LOWER COURT ERR IN GRANTING WAL-MART'S MOTION FOR A
DIRECTED VERDICT?

12. Ms. Ducksworth contends that sufficient evidence existed to present the facts to the jury.
Specificaly, Ms. Ducksworth claimsthat the condition of the spill indicated that the unidentified substance
had been therelong enough for other peopleto track through and to establish congtructive notice of the pill
to any Wa-Mart employees. We look to our standard of review concerning directed verdicts:

On appeal, we conduct a de novo standard of review of motions for directed verdict.

When deciding whether the granting of a motion for directed verdict was proper by the

lower court, thisCourt cong dersthe evidencein thelight most favorableto the non-moving

party and gives that party the benefit of al favorable inferences that may be reasonably

drawn from the evidence presented at trid.
Houstonv. York, 755 So. 2d 495 (112) (Miss. Ct. App. 1999). If thosefactsand inferences, so viewed,
can be said to create a question of fact from which reasonable minds could differ, then the matter should
be submitted to the jury, and the directed verdict should not be granted. Id.
113. It iswell known that the owner or operator of a business premises owes a duty to an invitee to
exercisereasonable carein keeping the premisesin areasonably safe condition. Waller v. Dixieland Food

Sores, Inc., 492 So. 2d 283, 285 (Miss. 1986). It isaso well settled that the owner or occupant is not

an insurer againg dl injuries. Ball v. Dominion Ins. Corp., 794 So. 2d 271 (13) (Miss. Ct. App. 2001).



However, when the dangerous condition is caused by athird party unconnected with the store's operation,
the burden is on the plaintiff to prove by a preponderance of the evidence that the danger existed long
enough to impute congtructive knowledgeto the store. Jerry Lee's Grocery, Inc. v. Thompson, 528 So.
2d 293, 295 (Miss. 1988). The jury should be alowed to determine whether the store created the
dangerous condition or had actua or congtructive knowledge that the condition existed on the date of the
incident. Anderson v. B.H. Acquisition, Inc., 771 So. 2d 914 (112) (Miss. 2000).

14. From the record, it is clear that there are questions as to how long the spill had been on the floor.
Ms. Ducksworth produced a photograph of the spill in question, which was admitted into evidence but
never shown to the jury. This photograph was taken by Ms. Ducksworth's daughter and it shows the
conditionof the spill directly after Ms. Ducksworth fell. The spill wasdirty, with shoe printsand cart tracks
init. After Ms. Ducksworth's case-in-chief was presented, Wa-Mart rested without producing any
rebuttal evidence, such as testimony by store employees who check the aides periodicdly for hazards.
Although ajury might have found for Wa-Mart, the question of whether Wa-Mart was negligent or had
actual or congtructive knowledge that the spill existed should have been presented. The photograph's
condition created a question of fact that should have been resolved by the jury. Finding that the factsand
inferences created aquestion of fact from which reasonable minds could differ, we conclude that the lower
court erred in granting adirected verdict for Wal-Mart; therefore, we reverse and remand.

5. THEJUDGMENT OF THESCOTT COUNTY CIRCUIT COURT ISREVERSED AND
REMANDED. COSTSOF THISAPPEAL ARE TAXED TO THE APPELLEE.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, MYERS,
CHANDLER AND BRANTLEY, JJ.,, CONCUR. IRVING, J., NOT PARTICIPATING.



