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WALLER, JUSTICE, FOR THE COURT:
M.  GerddJ and Gay T. Hopkins, as dlers sued Billy M. Hamilton, as buyer, for breach of ared
edtatesalescontract. Hamilton'sbroker, The Buyer'sAgent of theMissssppi Gulf Coadt, Inc., intervened,
seeking a3% commisson. Hamilton counterdaimed for refund of the eernest money depogit and payment
of atorney'sfees. The Chancery Court of the Second Judicid Didrict of Harrison County held thet the

Hopkinses could not recover punitive damages, the Hopkinses could recover ther atorney's fees in



prosecuting this action, The Buyer's Agent could recover its commission of $3,750, and Hamilton could
not recover his eernest money deposit. We afirm the chancdlor on dl points except for the awvard of
atorney's fees and commisson, which we are compdled to reverse and render for lack of alegd or
contractua bagsfor such awards.

FACTSAND PROCEDURAL HISTORY

2. OnJmuay 21,1998, Billy M. Hamilton entered into an agency agreement with The Buyer's Agent
of the Missssppi Gulf Coad, Inc., and agent Cynthia Pringle to asss him in purchesing ahome. The
Hopkinsss listed their homein Biloxi, Mississippi, with Carolyn Catchot of Century 21 Bay South Reslty,
Inc. in July of 1998. On July 15, 1998, The Buyer's Agent submitted an offer on behdf of Hamiltontothe
Hopkinses to purchase their home. The Hopkinses acoepted the offer and signed the contract on July 16,
1998. Thecontract, which wasprepared by The Buyer's Agent, provided for, inter dia, apurchaseprice
of $125,000, an earnest money deposit of $1,000, and adosng date of August 31, 1998.

13. A homeingpection conducted pursuant to the contract reveded problemswith the hegting, venting,
and ar conditioning (HVAC) sysems.  In response, the Hopkinses hired Charles Williams, a licensed
heeting and cooling contractor, to service the HVAC units. Williams performed the routine maintenance,
cleaned off the normd accumulation of rugt, and replaced one thermodtat.  After the servicing, Williams
found that the units operated normally.

4.  BethHarid, abroker for TheBuyer'sAgent, received Williamssreport from Catchot and notified
Hamilton. She noted that the results of the eva uation were sstisfactory to Hamilton and that he wanted to
moveintothehouseby July 24if possible However, Hamilton contendsthat hetold Harrid thet hewanted

the Hopkinses to replace the HVAC units or lower the price in an amount to cover ther replacement.



B. OnAugus 24, one week before the scheduled dosing, Hamilton contacted Harrid and told her
that he would nat be needing the house because he had ajob requiring him to travd. No mention was
mede of the HVAC units. At trid, Hamilton tetified that he inquired of Harrid about lowering the price
however, Harid denied having any knowledge of this Hamilton further tetified thet he previoudy mede
these very same inquiiries of Cynthia Pringle but was unable to contact either Pringle or Harrid during the
preceding month. Harriel told Hamilton he should have contacted her earlier if hewanted to back out, but
Hamiltonassartsthat he madeit dear to Pringle that hewould purchasethe houseif the pricewaslowered.
6.  Hamilton contacted Catchat, informing her of his decison nat to purchase the house. According
to Catchat, Hamilton made no mention of the HVAC units  He likewise faxed The Buyer's Agent on
Augus 28 in confirmation of his August 24 conversation with Harrid that he would not be purchasing the
house. Hamilton again made no mention of the HVAC units

7. Hamiltondid not gopear a the August 31 dosing. During the day's preceding the dosing, Hamilton
was looking for ancther house and subsequently found one on August 27. He Sgned a contract for thet
new house on September 1, 1998, and dosed within the next two months.

8.  The Hopkinses sued Hamilton on November 5, 1998, dleging breach of the July 16, 1998,
contract and seeking pecific paformance or damages and attorney'sfess. The Buyer'sAgent intervened
in the action, saeking the 3% commisson alegedy due under its contract with Hamilton.  Hamilton

answered and filed acounterdam seeking areturn of the earnest money deposit and payment of atorney's

The spedific actud damages the Hopkinges sought were: $2,000 for the differencein the origind
contract priceand amount received in thelater sde of the house; $360 for maid sarvice; $655 for lavn and
pool service $1,184.24 for interest on ahome equity loan; $200 for sorage unit rentd; $276.80 for taxes;
$239.29 for homeowners insurance; $205 for pest control service; $1,135.84 for dectric bills, $81 for
water and sawage service, interest on the proceeds of sde they would have received; and lost wages
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fees The parties sipulated to apartid dismissa of the daim for specific parformance sncethe Hopkinses
hed sold the house to ancther buyer.
9.  Thechancery court entered summary judgment on the daim for breach of contract bassd on the
liquidated damages provison.? The chancery court dso dlowed the Hopkinsesto amend their pleedings
to dlege tortious breach of contract, proof of which could entitle the Hopkinses to punitive damages and
atorney's fees.
110. Fdlowingatrid, theHopkinseswereawarded $7,625 plusinterest in attorney'sfees TheBuyer's
Agent wasawardeditshroker'sfeeof $3,750 plusinterest. All other rdief, most notably punitivedameges,
was denied.
f11.  Hamilton gopeds and assrts the following issues
l. WHETHER THE CHANCELLOR ERRED IN
AWARDING ATTORNEY'S FEES TO THE
HOPKINSES.
. WHETHER THE CHANCELLOR ERRED IN

ENTERING JUDGMENT FOR COMMISSION IN
FAVOR OF THE BUYER'SAGENT.

?Paragrgph 12 contained the liquidated damages provison:

12. BREACH OF CONTRACT. Specdific paformance isthe essance of this contract
...and timeis of the essence of this contrect: (@) In the event of breach of this
contract by Purchaser, Seller shall accept the earnest money deposit as
liquidated damages and this contract shall then be null and void, (b) Inthe
event of breach of contract by Sdller, Purchaser a his option may ether accept the return
of the earnest money deposit and cancd the contract or enter suit for damagesinany court
of competent juridiction or enter st in any court of competent jurisdiction for oecific
performance. If it becomes necessary to insure the performance of the conditions of this
contract for purchaser to initiate litigation, then the loging party agrees to pay reasonable
atorney’'sfees and court cogtsin connection therewith.

(emphadis added).



. WHETHER THE CHANCELLOR ERRED IN
DENYING HAMILTON'S COUNTERCLAIM FOR
REFUND OF EARNEST MONEY ANDATTORNEY'S
FEES.

The Hopkinses, as cross-gppd lants, assart the following issue
IlV. WHETHER THE CHANCELLOR ERRED IN
DENYING THE HOPKINSES DEMAND FOR
PUNITIVE DAMAGES.

STANDARD OF REVIEW

112.  Wewill not digurb thefindings of achancdlor when supported by substantid evidence unlessthe
chancdlor abused hisdiscretion, goplied an erroneouslegd sandard, was manifestly wrong, or wasdearly
erroneous. Cox v. F-SPrestress, Inc., 797 So. 2d 839, 843 (Miss. 2001); Holloman v. Holloman,
691 So. 2d 897, 898 (Miss. 1996).

DISCUSS ON

l. WHETHER THE CHANCELLOR ERRED IN
AWARDING ATTORNEY'S FEES TO THE
HOPKINSES.
113.  Hamiltonassartsthat the chancdlor erred in awarding attorney’'sfeesto the Hopkinses. Paragraph
12 dates that, with regard to atorney's fees, "If it becomes necessary to insure the performance of the
conditions of thiscontract for purcheser to initiate litigation, then thelosing party agreesto pay reasonable
attorney'sfeesand court costsin connectiontherewith."® Contrary to the chancellor'shol ding, we condude
thet it was error to avard atorney’s fees to the Hopkinses.

114. Bothpatiesgoto great lengthsinther briefstoiilludrate that they "won" and are therefore entitled

to payment of attorney’'sfeesunder the contract. The Hopkinses contend thet, athough they did not preval

3The complete text of Paragraph 12 dedling with breach of contract can be found in note 2.
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on every issue, they did sucoeed in getting the earnest money as liquidated damages. On the ather hand,
Hamilton contends thet hewon since the daim for specific performance was dismissed and the Hopkinses
logt on ther dam for damages for an intentiond tort of breach of contract.

115. A dosereading of the pertinent contract terms does not reguire a determingtion of which party
prevaled. The contract provided, "If it becomes necessary to insure the performance of the conditions of
this contract for pur chaser toinitite litigation, then the losing party agreesto pay reasonable atorney's
fees and court cogtsin connection therewith.” (emphasis added). Both the chancellor in his opinion and
Hamilton in his brief quote the dause as "necessary to insure the performance of the conditions of the
contract for pur chase to initiate litigation . . . ." (emphasisadded). Reeding the contract asthe chancdlor
did would naturdly ental adetermingtion of which party prevailed, Snceit assumesthat ether party could
inititelitigation and be entitled to attorney’'sfeesand costs. Under such an interpretation, whichever party

in this" contract for purchase’ was the "losing party” would be required to pay atorney's fees and codts.

116. We have hdd thet partiesmay contractudly providethet in the event of adisoute, thelosng party
will be charged withpaying atorney’sfees Theobald v. Nosser, 752 So. 2d 1036, 1042 (Miss. 1999)
(atingGrishamv. Hinton, 490 So. 2d 1201, 1206 (Miss. 1986)). However, afar reading of thisclause
reveds that theright to payment of attorney'sfeeswas contingent on the purcheser, i.e, Hamilton, initiating
litigetion. Thiscontract, prepared by The Buyer's Agent, contemplated in Paragraph 12 thet the sdller was
to accept the earnest money deposit as liquidated damages. We are, dter dl, obligated to enforce a

contract whenitstermsaredear and unambiguous. 1vison v. 1vison, 762 So. 2d 329, 334 (Miss. 2000);
GulfsideCasino P'shipv. Miss. StatePort Auth. at Gulfport, 757 So. 2d 250, 256 (Miss. 2000);
Delta Pride Catfish, Inc.v. Homelns. Co., 697 So. 2d 400, 403 (Miss. 1997); Century 21 Deep
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S. Props,, Ltd. v. Keys, 652 So. 2d 707, 717 (Miss. 1995). Alsp, if atorney's fees are not authorized
by the contract or by Satute, they arenot to beawarded when an award of punitive damagesisnot proper.
Sentinel Indus. Contracting Corp. v. KimminsIndus. Serv. Corp., 743 So. 2d 94, 971 (Miss.
1999); Miss. Dep't of Wildlife, Fisheries & Parksv. Miss. Wildlife Enforcement Officers
Ass'n, 740 So. 2d 925, 937 (Miss. 1999); Century 21 Deep S. Props., Ltd. v. Corson, 612 So. 2d
359, 375 (Miss. 1992); Smith v. Dorsey, 599 So. 2d 529, 550 (Miss. 1992); Grishamv. Hinton, 490
So. 2d 1201, 1205 (Miss. 1986); Stanton & Assocs.,, Inc. v. Bryant Constr. Co., 464 So. 2d 499,
502 (Miss. 1985); Bellefonte I ns. Co. v. Griffin, 358 So. 2d 387, 391 (Miss. 1978).
117. Here an award of attorney's fees to the sdlers was not authorized by the contract or Satute.
Further, as discussed below, an award of punitive damageswas not warranted onthesefacts. Therefore,
the chancdlor erred asamaiter of law in avarding atorney's fees to the Hopkinses.

Il.  WHETHER THE CHANCELLOR ERRED IN

ENTERING JUDGMENT FOR COMMISSION IN
FAVOR OF THE BUYER'SAGENT.

118.  Hamilton next contends that the chancdlor ered in awarding a 3% commisson to The Buye's
Agent. Thecommisson dause providestha Hamilton will pay The Buyer's Agent the commission at the
time of dosing from the proceeds of the de

10. COMMISSION. The parties hereby agreethat The Buyer's Agent

[] is the procuring cause of this contract and is therefore entitled to a

commisson. Asapart of thiscontract and being due and payablethrough

the termsof thiscontract, the Sdller undersandsthat thisoffer to purchese

is contingent on The Buyer's Agent [] recalving afee derived from the

proceeds of the transaction in an amount equd to 3% of the find

purchase price to be pad to The Buyer's Agent [] at the time of

closing on behdf of the purchaser. TheBuyer'sAgent [] isrecaiving no
compensation from the sdller’'s representative.



(empheds added). Hamilton contends that Snce there was no dosing, The Buyer's Agent is not entitled

to acommisson.

119. Misdssppi caselaw ontheissueof broker commission hasamos exdusively dedlt with abroker

representing asdler who demands a commission for locating abuyer, rather than abroker representing a
buyer who demands acommisson for locating asdler. See Varner Real Estate, Inc. v. Bobb, 491

0. 2d 528 (Miss. 1986); Minter v. Hart, 208 So. 2d 169 (Miss. 1968); Crichton v. Halliburton

& Moore, 154 Miss. 265, 122 So. 200 (1929); Lizana v. Brown Realty Co., 146 Miss. 758, 111 So.

867 (1927); Hays v. Goodman-L eonard Realty Co., 146 Miss. 766, 111 So. 869 (1927); Long v.

Griffith, 113 Miss. 659, 74 So. 613 (1917).

720. Thegenead ruleof brokerage contractsisthat when aprincpa and abroker enter into acontract
and the contract "spedifies the price and terms of sale, the agent parforms his duty, and is entitled to a
commisson, when he procuresapurchaser reedy, willing and adleto buy, even though the owner may then
dedinetoHl." Varner Real Estate, 491 So. 2d a 529 (quoting Partee v. Pepple, 197 Miss. 486,

20 So. 2d 73, 78 (1944)); Lizana, 111 So. & 868; Hays, 111 So. at 870. Many of these listing
agreements, however, were @ther ord* or written, but made no spedific provison for precisdy when the
commissonwas due. See, e.g., Minter v. Hart, 208 So. 2d 169 (Miss. 1968) (providing only for

payment of commission of 6% of purchase price).

“A liding agreement can be ord and is not subject to the Satute of frauds when separate and not
indudedinacontract for thesdeof land. See Minter v. Hart, 208 So. 2d 169, 170 (Miss. 1968) (citing
Parteev. Pepple, 197 Miss. 486, 20 So. 2d 73 (1944); Lizana v. Brown Realty Co., 146 Miss. 758,
111 So. 867 (1927)).



21. Inawarding the commisson to The Buye's Agart, the chancdlor rdied on Missssippi case lawv
inwhich acommissonwasawarded to abroker for representing asdler when, intheingtant case, abroker
isdemanding acommissonfor represanting abuyer. HedsodtedMagnoliaFed. Sav. & Loan Ass'n
v. Randal Craft Realty Co., 342 So. 2d 1308 (Miss. 1977), which gpplied quas-contractud principles
to judify awarding an $11,500 commission. The chancdlor spedificdly hed that Hamilton owed a
commisson to the Buyer's Agent because it fulfilled dl of its duties up to dogng by finding a house
acogpted by Hamilton and preparing a contract which Hamilton sgned:

[T]hey hed alegd rdationshipimplying thet [ The Buyer'sAgent] would be
compensated for red estate work for Hamilton. [The Buyer's Agent] in
fact did find a house, find one that Hamilton accepted, prepared the
offering contract which Hamilton sgned, and handled the agency duties
until the proposed doging. By breaching the Hopkins contract, Hamilton
breached [ The Buyer's Agent] contract aswell.

22. Contrarytothechancdlor'shalding, the'reedy, willingand adle' ruleisnot digpostiveonthisissue
The contract contained a specific provison providing when the commisson became due, spedificadly, "at
thetime of dosing" and "from the proceeds of the transaction.” In Hamilton's case, The Buyer's Agent is
bound to the specific terms of the contract.

Unlike ared edate broker's generd contract of employment, a Soecid
contract of employment imposes conditions upon the red etate broker's
right to a commisson. A broker may by soecid agreement meke the
payment of commisson dependent upon acontingency, or the happening
of a condition precedent, and unless thet contingency occurs or the
contingency happens, or its paformance is excusad, there is no right to
recovery. Likewise, asdler isentitied to prescribe any lawful condition
on the red edae broke's right to a commisson to which the parties
consent, notwithstanding the generd rule that the broker is entitled to a
commission if the broker isthe procuring cause of the e



23 Richard A. Lord, Williston on Contracts § 62:19, a 380-81 (4th ed. 2002) (footnotesomitted).
SeeHill v. Capps, 248 Miss. 601, 613-14, 160 So. 2d 186, 191 (1964) (holding that "[i]n the absence
of a gpedd agreemantt, if the sarvices are paformed in good fath, the broker is entitled to far and
reasonable compensation’). See also R.J. Kuhl Corp. v. Sullivan, 17 Cd. Rptr. 2d 425, 431 (C4d.
Ct. App. 1993) (dting thet "parties to a brokerage contract are & liberty to adopt provisons making
compensation depend upon any lawful condition gated”). In this case, The Buyer's Agent negotiated a
contract induding aterm spedificdly gating when and how its commisson would be computed. We will
enforceacontract whenitstermsare dear and unambiguous. If The Buyer's Agent wanted itscommisson
contingent on procuring a sdler reedy, willing and able to consummate the transaction, it very eesily could
have contracted for asmuch.  Such not being the case, The Buyer's Agent isnot entitled to acommission,
and we reverse the chancdlor on thisissue,

1. WHETHER THE CHANCELLOR ERRED IN

DENYING HAMILTON'S COUNTERCLAIM FOR

REFUND OF EARNEST MONEY ANDATTORNEY'S
FEES.

> Also with regard to conditions on payment of acommission:

A broker employed to buy, sdl, or exchange property may be engaged on such
tams that heisnat entitled to compensation until the dosing or trandfer or passing of title,

or until the passng of papers for the sde of property. A broker is not entitled to his
commisson where he waived his feg, for procuring a mortgage loan, in the event the
mortgage does not dose.

Aprovision that the broker isto receive commission on the closing or
transfer of title, or when the sale or title is closed, makes the occurrence of
such event a condition precedent to the right to recovery, and the existence of
aprovison in a contract for the exchange of property that the commission is due on the
sgning of the agreement does not defeat the operation of therule.

12 C.JS. Brokers 8§ 151, a 451-52 (1980) (footnotes omitted) (emphasis added).
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123.  Hamilton assarts that he is entitled to a return of his earnest money deposit and payment of his
attorney's fees because of his dissatifaction with the ingpection and sarvice of the HVAC units
Spedificaly, Hamilton refers to Paragrgph 15 which dates, in pertinent part, "If ingoection is found to be
unsatisfactory to Purchaser, because defects in the Sructures, sysems or dements are discovered, the
Purchaser shdl not be obligated to complete the purchase of property herein described and dl earnest
money will be refunded to the Purcheser.” The Hopkinses, however, assert thet there was little evidence
to support Hamilton's daims and theat his breach was untimely and unsupported. We agree with the
Hopkinses.

24. Hamiltontedtified that he attempted to contact Harrid and Pringle from August 1 to Augudt 24 to
tdl them he would not purchase the property without a reduction in price or replacement of the HVAC
units. The Hopkinses knew that Hamilton was acting through an agent, namdly, The Buyer's Agent,
throughout the process. A red estate agent is a gpedid agent of its principd and is vested with limited
powers. Blanksv. Sadka, 241 Miss. 821, 133 So. 2d 291, 293 (1961) (citing Shemper v. Latter
& Blum, Inc., 214 Miss 113, 58 So. 2d 359 (1952)). If Hamilton wished to rescind the contract due
to the percaived defectsin the HV AC units and recover hisearnest money deposit, hewould have had to
communicate thet to The Buyer's Agent, which would, in turn, communicate it to the Hopkinses agert.
Hamilton'sintention to rescind was not communicated to the Hopkinses until two daysprior to the August
31 doang, a& which time the Hopkinses hed aready moved out of the house early & Hamilton's request.
This natification two days prior to dosing, while arguably timely, was nat fair to the Hopkinses, and the
chancdlor'srefusd to return to Hamilton the earnest money deposit was a reasonable exercise of his
equitable power, for equity regards as done that which should be done. Harrisv. Kemp, 451 So. 2d

1362, 1366 (Miss 1984); PMZ Qil Co. v. Lucroy, 449 So. 2d 201, 208 (Miss 1984); Mahaffey v.
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First Nat'l Bank, 231 Miss. 798, 97 So. 2d 756, 765 (1957). After the Hopkinses moved out early
a Hamilton's request, it would not be equitable to deny the Hopkinses the liquidated damages, the only
damages to which they are entitled, smply because Hamilton was unable to contact hisagents of hisdesire
not to consummete the dedl.
IV. WHETHER THE CHANCELLOR ERRED IN

DENYING THE HOPKINSES DEMAND FOR

PUNITIVE DAMAGES.
125. TheHopkinses as cross-gopdlants, dlege that the chancdlor erred in refusng to avard punitive
damages. Spedificdly, they assart that Hamilton intentionally refused to daose on the sdle of the house
which was an intentiond wrong and in reckless digregard of the Hopkinses rights We agree with the
chancdlor that punitive damages were not gppropriate in this case.
726. To qudify for punitive dameges in a breach of contract case, a plantiff must prove by a
preponderance that the breach wasthe result of an intentiona wrong or that adefendant acted mdicioudy
or withrecklessdigregard of theplantiff'srights. Paracelsus Health Care Corp. v. Willard, 754 So.
2d 437, 442 (Miss. 1999); Hurst v. Southwest Miss. Legal Servs. Corp., 708 So. 2d 1347, 1350
(Miss 1998); Am. Funeral Assurance Co. v. Hubbs, 700 So. 2d 283, 286 (Miss. 1997); Dynasteel
Corp. v. Aztec Indus,, Inc., 611 So. 2d 977, 985 (Miss. 1992); Eselin-Bullock & Assocs. Ins.
Agency, Inc.v. Nat'l Gen. Ins. Co., 604 So. 2d 236, 241 (Miss. 1992);Blue Cross & Blue Shield
of Miss,, Inc. v. Maas, 516 So. 2d 495, 496 (Miss. 1987).
127.  The Hopkinses argue that Hamilton's breach was not an honest mistake and that he chose to
breach the contract. They lig their actud damages incurred as evidence of Hamilton's amendhility to
punitive damages. While it is true that Hamilton willingly chose not to complete the contract, thereis no

evidence he acted mdicioudy or in reckless disregard of the Hopkinses rights. Hamilton testified thet he
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unsuccesstully tried to contact Harrid and Pringle from August 1 to August 24 to tell them he would not
purchasethe property without areductionin priceor replacement of theHV AC units. TheHopkinseshave
faled to carry their burden of proof; and therefore, such crcumsances do not rise to the leve of an
independent tort permitting impaosition of punitive damages  The chancdlor's denid of dl other rdlief was
supported by subgtantid evidence, and we will not digurbit. See Wright v. Roberts, 797 So. 2d 992,
997 (Miss. 2001).

CONCLUSON

128. Werevarsethe chancdlor's award of atorney's fees to the Hopkinses and acommisson to The
Buyer'sAgent, and werender judgment herefindly denying the Hopkinses damfor anaward of atorney’s
fees and the daim of The Buyear's Agent for acommisson. We dfirm the judgment bdow in dl other
respects.
129. AFFIRMED IN PART; REVERSED AND RENDERED IN PART.

PITTMAN, CJ.,, SMITH, P.J.,COBB, EASLEY, CARLSON AND GRAVES, JJ.,

CONCUR. McRAE, PJ., CONCURS IN RESULT ONLY. DIAZ, J.,, NOT
PARTICIPATING.
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