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WALLER, JUSTICE, FOR THE COURT:
1.  Thisinterlocutory apped concerns the lighility of Lee County and the Lee County Emergency
Communication Didrict (collectively "Lee County™) for property damage resuiting fromafailure to natify
police! of a suspected burglary in a timdy menner. We find Lee County to be immune under the
Missssppi Tort ClamsAct, Miss Code Ann. 88 11-46-1to -23 (2002), and reverse and render.

FACTS AND PROCEDURAL HISTORY

The Tupelo Police Department was the law enforcement agency with jurisdiction in this case,
though their involvement is not at issue. However, as most cases define "'law enforcement” as "police,”
to avoid confusion we will refer to them as "police.”



2. Intheealy morning hours of June 13, 1998, Kenneth Baker, a neighbor of plaintiffs Kermit and
Nancy Davis, naticed a white sedan pull into the driveway of the Davis residence, three men exit the
vehide, and the sedanleavethe scene. At thetime, the Davissswere vacationing in Horidaw Baker cdled
911 to report the incident, but the police never responded. Fifteen minutes|ater, thewhite sedan returned
to the Davisresdence, and thethree men gat into it and left. Baker cdled 911 again, and yet again the
policefaledtorespond. It wasnot until Baker medeathird cal to 911 and some 80 minutes efter thefirst
cal that the Tupd o Police Department responded. The officers determined that the Davis resdence hed
been burglarized and many vaugble items Solen.

18.  TheDavises sued Lee County for damages dleging thet it isapalitica subdivison of the Sate of
Missssppi and charging it with negligence and reckless disregard for failing to regpond timdy to an
emergency cdl. Thetrid court denied Lee County's mation to dismiss and mation for a certificate for
interlocutory goped. We subsequently granted Lee County's petition for interlocutory gpped. See Miss.
R. App. P. 5.

STANDARD OF REVIEW

4. We employ a de novo sandard when reviewing questions of law, induding those questions
concerning the gpplication of the Missssppi Tort ClamsAct. Maldonado v. Kelly, 768 So. 2d 906,
908 (Miss 2000) (ating City of Jackson v. Perry, 764 So. 2d 373, 376 (Miss. 2000)).

DISCUSSION

.  Thedispogtiveissueinthiscaseiswhether Lee County islidbletothe Davisesfor property damege
they sustained when ther house was burglarized while they were on vacation, and the police were not

natified to regoond in atimdy manner.



6.  TheLegidaureenacted the Emergency Telephone Sarvice (911) Law, Miss CodeAnn. 8819-5-
301 to -317 (1995 & Supp. 2002), to improve emergency response time to requests for emergency
SVices

The Legidaturefindsand dedaresit to bein the public interest to reduce thetime required

for aditizen to request and receive emergency ad, andtoraisetheleve of competence of

locd public safety and 911 telecommunicators by establishing a minimum standard of

training and catification for personnd invalved in the ansvering and digpetching of cdls

to law enforcement, fire and emergency medicd sarvices.
ld. 8 19-5-301.
7. Themdfeasance about which the Davises complain was thet of the Lee County 911 dispatcher's
falure to send law enforcement to their home until after Bake's third cdl. A digpaicher is a
"tdecommunicator” within the meaning of the 911 datute and is defined as

any person engaged in or empl oyed as atdecommunications operator by any public

safety, fire or emergency medical agency whoseprimary responghility istherecapt

or processing of cdlsfor emergency sarvices provided by public sefety, fire or emergency

medica agendes or the dispatching of emergency sarvices provided by public sfety, fire

or emergency medicd agendies and who recaives or dissaminates information rdaive to

emergency assstance by tdephone or radio.
Id. § 19-5-303(n) (emphasis added).
18.  Whilethe Davises are correct thet Miss Code Ann. § 11-46-9(1)(c) does not expredly refer to
911 sarvices it cannot be said that such sarvices do not rdaeto police and fire protection. A plainreading
of thisgtatuteindicatesthat the activities of telecommunicators are covered by the policeand fire protection
exemption of Miss. Code Ann. § 11-46-9(1)(c) which provides an exemption from licbility for any daim
"relaing to police or fire protection” absent reckless disregard:

(1) A govenmentd entity and its employees acting within the course and scope of

thar employment or duties shdll not be lidble for any daim:

(© Arigngout of any act or omisson of an employee of agovernmentd
entity engaged in the performance or execution of duties or activities



relating to police or fire protection unless the employee acted in

reckless disregard of the sefety and wel-being of any person not engaged

inaimind adtivity a thetime of injury.
(emphasis added). Tdecommunicators process emergency cdlsfrom the public and digpatch policeand
fire personnd inreponse. They aretrained and catified by the state? and arg, dter dl, in the employ of
public sfety, fire or emergency medicd agendes. See Miss. Code Ann. 8§ 19-5-303(n). Not only does
atdecommunicator'sjob rdateto police and fire protection, it isanintegrd link to policeand firesarvices
1.  A9lltdecommunicatorisnot a"sarvice supplier™ under the Emergency Tdephone Sarvice (911)
Law. Thelimitation of lidbility containedin Miss Code Ann. 8 19-5-361 gppliesto "sarvice uppliers' and
thar employess. Miss. Code Ann. § 19-5-303(d) defines "sarvice supplie™ as "any person providing
exchange tdephone savice, cdlular tegphone sarvice or persond communications serviceto any sarvice
user throughout the county.”  This entity provides the Miss. Code Ann. 8 19-5-303(a) "exchange access
fadlities’ and is, in other words, the phone company. The sarvice supplier is obvioudy nat lidble in this
cax, for thereis no dlegetion the 911 sysem itsdf failed to operate as intended.
110. The"recklessdisregard” exception to Miss. Code Ann. 8§ 11-46-9(1)(c) as quoted aboveis not
goplicable inthiscase. Clearly, Miss. Code Ann. 8 11-46-9(1)(c) requires areckless disregard for the
safety and wdl-baing of any person. The Davises argument that "[w]hether or not gopellee sutained
physcd injury isimmeaterid asthey did sustainlossof property and menta pain and anguish assodiated with
the burglary of ther home and theft of ther property” is not persuasive given the dear and unambiguous
languege of Miss. Code Ann. 8§11-46-9(1)(c). At notimehavewehddthe"recklessdisregard” exception
to gpply in casesinvalving only loss of property, and we dedineto do so now. All prior casesdiscussing

the "reckless diregard” exception have involved persond injury. See, e.g., Liggans v. Coahoma

’Miss. Code Ann. § 19-5-353.



County Sheriff'sDep't, 823 So. 2d 1152 (Miss. 2002) (finding "reckless disregard” exception did not
goply to case inwhich aresteefd| from top bunk bed in county jall); Maldonado v. Kelly, 768 So. 2d
906 (Miss 2000) (finding deputy sheriff's actions did not amount to "recklessdigregard’ when hisvehide
gruck and injured plaintiff); Turner v. City of Ruleville, 735 So. 2d 226 (Miss. 1999) (defining Miss
Code Ann. 8 11-46-9(1)(c) in an action for injuries sustained when police officer, who hed previoudy
stopped drunk driver, intentiondly alowed driver to continue driving).

11. 1t smply would nat be practicd to hold a 911 Didrict ligble for damages sudtained as aresult of
atdecommunicator's dday in digpatching police and fire personnd and the only damege sustained wasto
property. If wewere to sanction such actions, the courts would be entertaining sits dleging thet police
and/or fire protection did not respond fast enough to an emergency. The Legidaure surdly did not intend
for the courtsto devel op astopwatch test or to meke a 911 Didtrict aproperty insurer when it enacted the
Emergency Tdephone Sarvice (911) Law.® If the Legidature intends to include property damage an
amendment would be necessary, for the plain language of Miss Code Ann. § 11-46-9(1)(c) lends itsdlf
to no legidative intert for judidd developmertt.

CONCLUSION

112.  Wefind thet Lee County and the Lee County Emergency Communication Didtrict areimmuneto
the Davises it to collect for property damage and lossdueto the dleged tardy natification of police. The

Lee County Circuit Court should have granted their mation to dismiss. Therefore, we reverse the drcuit

3See Jay M. Zitter, Annotation, Liability for Failure of Police Response to Emergency
Call, 39 A.L.R.4th 691 (1985), for an annotation of cases addressing the liability of police for faling to
respond or delaying in their response to an emergency call.

5



court'sorder denyingthemationto dismiss, and werender judgment heredismissng the Davises complaint
with prgjudice
113. REVERSED AND RENDERED.

PITTMAN,CJ.,SMITH, PJ., COBB,EASLEY AND CARLSON, JJ., CONCUR.

DIAZ, J., CONCURSIN RESULT ONLY. McRAE, P.J., AND GRAVES, J., DISSENT
WITHOUT SEPARATE WRITTEN OPINION.



