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SMITH, PRESIDING JUSTICE, FOR THE COURT:

1.  After purchesng persond accident insurance with degth benefits from Mid American Insurance
Savices, Inc. (“Mid American™) when sherented acar from Enterprise Rent-a-Car, in Tupdl o, Missssppi,
Mary Calide was killed in an acadent while operdting the rentd car in Memphis, Tennessee Mid

American refused to pay any insurance benefits to Mark Hancock or Suzanne Moore, Carlides hars,



dleging avidaion of the renta agreement/insurance palicy. This action wasfiled in the Circuit Court of
Lee County on August 30, 1996. Mid American was added as a defendant in the Second Amended
Complant. Thedircuit court determined thet therewere no diputed facts materid to thiscase and granted
summary judgment for Mid American. We find thet there are materid issues as to whether the type of
provison exercised by the company to refuse to pay was not materid to the acogptance of the risk or
hezard it assumed. We therefore reverse the dircuit court’ s summeary judgment and remand for atrid.
FACTS

2.  Caliderented acar from Enterprise and at the same time she exercised her option to purchese
persond accident insurance with deeth benefits. In addition to the rental contract, there was a $50,000
lifeinsurance contract for accidenta deeth benefitsthat required payment of $1.00 per day whilethevehide
wasrented. Nine days after renting the car, Carlide was killed in an accident while driving the rentd car
inMemphis, Tennessee. Carlide shenefidaries, Mark Hancock and Suzanne Moore, sought the benefits
fromCalideslifeinsurance palicy. Mid Americanwithhed payment contending thet by taking the car out
of Missssppi, Calide violated the rental agreement and thereby dso vidlated the insurance palicy.
18.  Thecontract dated thet “ subject to the provison that ‘[t hisinsurance shdl nat be effectiveand no
paymert of any kind shal be made for injury ooccurring during any period while the insured renter isin
vidation of therentd agreement withthe Lessor .. " Thereisno proof that Mid American provided a
complete copy of the insurance contract to the decedent. However, ontherentd contract, thereisabox
which reads asfollows

RENTER REQUESTS PERSONAL ACCIDENT INSURANCE (PAI) AT DAILY

FEE SHOWN IN ADJACENT COLUMN AND HAS READ THE POLICY
CERTIFICATE



(emphesisadded). An"X" inddethisbox hesbeen drded, and Calide sinitidsare Sgned next to it. It
is dear on the face of the record that Carlide in her own hand noted that she read the palicy certificate.
The column to the right of the box indicates that Carlide was charged $1.00 per day for an 11 day rentd
period for the insurance.

4.  Therentd contract doesindicate (by the marking of another box, whichisinitided by anemployee
of the car rentd agency) thet Carlide did not obtain permission to drive the vehide outsde of the date.
Also, on the reverse Sde of the contract, in section 13, sub-section (f), near the end of the page, driving
outsde the gate of renta without the written consent of the rentd company is dedared to be aviolaion
of therental contract. However, we find no additiond informetion about the insurance policy anywhere
inthe rental contract nor doesit Sate it would void the insurance contract.

B.  SectionG, onthe second page of the copy of theinsurance palicy provided to this Court, ligtsthe
exdudons of the accdenta degth palicy. It is on this page that the following language is found: “This
insurance shdl not be effective, and no payment of any kind shal be mede for injury occurring during any
period whilethe Insured Renter isin violation of the Rentdl Agresment . ..." Further, on asgparate shed,
entitled “ Dedlarations’ we find that the policy has a deeth benefit of $50,000.

6.  Thepadlicy dealy Saesthat each insured renter is to be given agatement which ummarizesthe
protection, limitations and requirements of the policy purchased. However, based on the depostion
tesimony of Mid-American’s represantative, it is undear whether the employees of the car rentd agency
hed reason to know that they were obligated to provide a copy of such informetion to Carlide.

STANDARD OF REVIEW

7. For asummary judgment mation to be granted, there must exist no genuineissue of materid fadt,

and themoving party must be entitled to judgment asamatter of law. Miss. R. Civ. P. 56(c). Thestandard



of review of atrid court's grant of a mation for summary judgment is de novo. Short v. Columbus
Rubber & Gasket Co., 535 So. 2d 61, 63 (Miss.1988). The burden of demondrating thet thereisno
gauneissueof materid fact falsupon the party requesting the summary judgment. | d. a 63-64. The court
mug carefully review dl evidentiary matters before it; admissonsin pleadings, answersto interrogetories,
depogitions, afidavits, etc., in the light mogt favorable to the party againg whom the mation for summeary
judgment ismade. McFadden v. State, 542 So. 2d 871, 874 (Miss.1989).

8.  Whenamation for summary judgment is made and supported asprovided in Rule 56, an adverse
party may not rest upon themeredlegationsor denidsof hispleadings, hisresponse mugt st forth oecific
facts showing thet there is a genuine issue for trid. If he does not o respond, summary judgment, if
gopropriate, shdl be entered againg him. If any triable issues of fact exid, the lower court's decison to
grant summary judgment will bereversed. Otherwise, thedecigonisaffirmed. Miller v. Meeks, 762 So.
2d 302, 304 (Miss2000) (citing Brown v. Credit Ctr., Inc., 444 So. 2d 358, 362 (Miss.1983)).

DISCUSSION

WHETHER THE CIRCUIT COURT ERRED BY GRANTING SUMMARY
JUDGMENT TO MID AMERICAN INSURANCE, SINCE MID
AMERICAN'SBASISFOR REFUSING TO PAY THE BENEFICIARIES
WAS NOT MATERIAL TO THE ACCEPTANCE OF THE RISK OR
HAZARD IT ASSUMED.

1. InClarkv. State Farm Mutual Automobile Ins. Co., 725 So. 2d 779 (Miss. 1998), this
Court expredy resarved the question of whether territorid limitations in insurance policies are againg
public policy in Missssppi. Id. a 781 n. 2. The Ffth Circuit answered this lingering quedtion in the

negativein Boatner v. Atlanta Specialty I ns. Co., 115 F.3d 1248, 1254 (5th Cir. 1997).



110.  ThelllinoisAppdlate Court has noted that "[t]he overwhdming weight of authority holdsterritorid
limitations arevaid if they gpply equdly to Satutorily mandated uninsured motorigt and lighility coverages”
Mijes v. Primerica Life Ins. Co., 317 Ill. App. 3d 1097, 1102, 740 N.E.2d 1160, 1164 (2001)
(atations omitted). The lagt part of that sentence makes the case sub judice different from other cases
dedingwith thissubject. The casesthat havefound theintoxication exdusonsfrom coverageto beagang
public policy are dedling with required lighility insurance coverage. Thisis a case involving supplementd
life insurance-not Satutorily required lighility coverage.

11. Hancock and Moore assart that the bagis of the denid waas not materid to the acceptance of the
risk of hazard to be assumed by theinsurance company. Consdering the fact thet the insurance premium
would nat have changed if Carlidehed initidly sated shewasgoing to travel out of Sate, they contend thet
the fact that she did exposed the insurer to no extrarisk. Mid American assarts that whether Carlide
migrepresented something on the contract isnot theissue. Rether, Mid American contends that theissue
Is Smply contract interpretation. 1t argues, therefore, that Snce the prohibition on out-of-date trave is
unambiguous then it should preval. It dtesClark v. State Farm Mutual Automobilelns. Co., 725
S0. 2d 779 (Miss 1998), for the propogition thet territorid redtrictions are uphed when they aredear and
unambiguous.

112. Ou hddingin Reserve Life Insurance Co. v. McGee, 444 So. 2d 803 (Miss. 1984) was
thet theright to recover under aninsurance palicy should only be denied upon baseswhich meteridly affect
the acceptance of risk or hazard assumed by the insurer. While that case dedt with an dleged fasty
regarding an insured's hedth, the basic propostion holds true. Section 83-9-11(3) clearly dates, as

follows



Thefdsty of any datement in the goplication for any policy covered by Sections 83-9-1

to 83-9-21 may not bar the right to recovery thereunder unless such fase Satement

materidly affected ether the acceptance of therisk or the hazard assumed by the insurer.,
Miss Code Ann. §83-9-11 (3) (1999). "The materidity of arepresentationisdetermined by the probeble
and reasonable effect which truthful ansiers would have had on the insurer.”  Sanford v. Federated
Guar.Ins. Co., 522 So. 2d 214, 217 (Miss. 1988) (citation omitted). Theimplied promise not to travel
out of Missssppi is akin to afase satement regarding hedth. Thus, this Court reverses the summary
judgment and remands for trid.

CONCLUSON

113.  Wefind that there are disouted issues of maerid fact. The circuit court’s grant of summary
judgment is reversed, and this caseis remanded for atrid.
14. REVERSED AND REMANDED.

WALLER,EASLEY,ANDCARLSON,JJ.,CONCUR. PITTMAN,C.J.,CONCURS
INPART. COBB, J.,DISSENTSWITHOUT SEPARATEWRITTEN OPINION. McRAE,
P.J., CONCURS IN PART AND DISSENTS IN PART WITH SEPARATE WRITTEN
OPINION JOINED BY DIAZ AND GRAVES, JJ.

McRAE, PRESIDING JUSTICE, CONCURRING IN PART AND DISSENTING:
115. I concur with themgority infinding that thereare materid issuesasto whether thetypeof provison
exercised by the company to refuse to pay was not materia to the acogptance of the risk or hazard it
assumed. However, | dso dissent to the mgority's finding thet the territorid limitation provison isvdid
under this States public palicy. Theexdusion exercised by Mid American was engbled through apractice
which should be dedared void as againg public palicy. Furthermore, Mid American should be estopped

from enforaing the dause anceit did not furnish Mary Carlide acopy of the insurance palicy.



16. Our hddingin Reserve Life Insurance Co. v. McGee, 444 So0.2d 803 (Miss. 1984), isnot
completdy ingpplicable to the case sub judice. The reasoning which supports this Court's opinion in thet
case is based upon the prindple that the right to recover under an insurance policy should only be denied
upon baseswhich materidly affect the acoeptance of risk or hezard assumed by theinsurer. | d. However,
abetter and more gpplicable satement of such aprindple, asit spedificaly rdatesto exdusons wasmade
by the Washington Supreme Court in Eurick v. Pemco Ins. Co, 738 P.2d 251 (Wash. 1987). The
decison dates that "exdusions that have been hdd vidldive of public palicy generdly have been those
meanifesing no reaion to any increased risk faced by the insurer, or when innocent victims have been
denied coverage for no good reason.” 1d. at 253-54.

f17. By incorporaing Section 13, subsection (f) of the rentad agreament into the life insurance palicy,
Mid American has cregted aterritorid exdusion which works againg the public palicy of thisStete. Mid
American'srepresentative Sated thet therewould have been no increeseinthe premium charged to Carlide
hed she told themshe intended to teke the car out of the date. Cartainly if the insured's leaving the Sate
were materid to the acogptance of the risk by Mid American in an acadenta degth palicy, there would
have been an increase in the $1.00 aday premium. As such, it gopears that this exdusion does not bear
any reaion to the risk assumed by Mid American in the accidenta deeth policy and should be dedared
void. The provison in question and the manner in whichit wasincorporated into the insurance palicy are
violaive of public palicy.

118. The exduson exercised by Mid American was enabled through a practice which should be
dedared void as againg public palicy. To dlow such use and rentd restrictions to be incorporated into
the life insurance agresment would render the contract illusory. Budget Rent-A-Car Systems, Inc. v.
Ricardo, 942 P.2d 507, 513 (Haw. 1997). By dlowing Mid American to incorporate the territorid

7



limitationinto arenta contract, this Court has effectively endorsed the ahility of such companiesto market
and Sl insurance palidesto the public which can berendered il lusory through theexerdseof such catchdl
dauses. Such practices should be dedared void as againg public palicy.

119.  Furthermore, the record in this case does not informus asto whether Carlide was ever provided
withacomplete copy of the insurance palicy she purchased which would give her notice of the provisons
and thelimitations of said palicy. An exdusion to an insurance palicy, even an unambiguous one, should
not beenforced againg an insured who has not been afforded notice of theexdusion at thetime of entering
the insurance contract. Mid American should be estopped from enforaing the dause sinceit did not furnish
the palicy to Carlide before her degth.

DIAZ AND GRAVES, JJ., JOIN THISOPINION.



