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EASLEY, JUSTICE, FOR THE COURT:

PROCEDURAL HISTORY

M.  Tony Dad Hawthorne (Hawthorne) was indicted in the Circuit Court of Harrison County,
Missssppi, for themurder of Aaron J. Sddon (Sddon). After ajury trid thejury returned aguilty verdict,
and thetrid court sentenced Hawthorne to lifeimprisonment in the custody of the Missssppi Department
of Corrections. Hawthorneés mation for judgment notwithstanding the verdict or dternatively mation for

new trid (JN.O.V.) was denied by thetrid court. Hawthorne was gppointed new counsd to handle his

gpped to this Court.



FACTS
2.  Thebrather of YdandaMullin (Mullin) hosted abarbecue @ their mother’ s home the evening of
September 7, 1998, that lasted until the early hours of September 8, 1998. Among the people a the
barbecue were Kelvin Barrett (Barrett), Sddon and Hawthorne. Seldon and Hawthorne were cousins.
13.  Duing the early morning hours of September 8, 1998, Savona Autman (Autman) fird saw
Hawthorme standing on the porch of Rhonda Williams's (Williams) apartment with Johnny and Lashall
Sewart (Stewart). According to Autman, Hawthorne agreed to take her to get asack of “powder”, i.e.
cocane Autmean, Sewart and Hawthorne left in Williams s car with Hawthorne driving.
1.  Sewat recdled that Hawthorne told them that his cousin hed taken something out of his pocket.
Hawthorne did not say he was going to kill Sddon, but hewas mad thet his cousin hed taken his money.
Hawthorne daimed that Sddon had taken $30-$50 out of his pocket afew days before earlier whilethey
both were a Williams s gpartment. Hawthorne, Williams and Sddon hed been drinking and having “fun”
whenHawthorne had gotten tired and fallen adegp. Willianstold Hawthorne that Seldon took the money
while hewas adep.
1’ Sometimebefore2:00am., Mullinsand Chuck Potts (Potts) left the barbecueand went to Potts s
house. Barett and Sddon had dreedy |eft the barbecue and gone to Taco Bell. Barrett was driving
Sddon'struck. Barrett and Sddon parked in front of Potts shouseto est. Mullinsand Potts saw Barrett
and Sddon drive up in front of Potts shouse. Barrett was driving.
6.  As Autman, Sewat and Hawthorne were riding down Meadowlark Drive, Autman spotted
Sddon. Sheinformed Hawthornethat she saw Sddon. Hawthorne turned the car around, and he parked
the car right next to Sddon’struck. Stewart saw that Hawthorne had a gun when he got out of the car.

Stewart and Autman tried to get Hawthorne to get back in the car.



7.  Barett tedified that Sddon ralled hiswindow down. Hawthorne jumped ot of the car yelling a
Sddon. Mullins and Poitts tedtified that when Barrett sarted the truck, Hawthorne pointed his gun a
Barrett. According to Barrett, Hanvthorne told him to turn off the truck or he would blow his brains out.
Barett complied.

8.  Barett dated that the argument between Sddon and Hawthorne was basicdly over money.
Sddon did not seem to teke Hawthorne very serioudy. When Hawthorne pointed the gun & Sddon,
Sd dongarted pulling money out of hispocket. According to Barrett, Hawvthornesad, “ Y ou don't believe
I’ll shoot you.” Sddon replied, “No, if youlove me so much, no, you won't shoot me” Hawthorne was
within three or four inches of Sddon when hefired the gun.

9.  Hawthorne began sheking Sddon saying, “Cuz, cuz, wake up. Wake up.” Barett did not see
Sddon try to grab Hawthorne sgun. Stewart did not look up until she heard the gun go off, and she saw
Hawthorne shaking Sddon saying, “ Cuz, wake up.”  Autmean did not see Sddon grab Havthorne s gun.
110.  WhenAutman heard theshat, sheranto the house acrossthe sreet and told themto cdll thepolice.
Stewart jumped out of thecar. She saw Hawthorne get into thetruck with Sddon. Mullinsand Pottswent
inddeto cdl the police. Barrett exited the truck and ran. Barrett heerd Hawthorne art the truck and
leave with Sddon. Stewart and Autman returned to Williams s car. They atempted to follow Sddon's
truck, but they lost Sight of the truck.

f11. Hanthometedtified in his own defense Hawthorme daimed that Sddon told him, "I [y]ou want
your money? Takeit. Takeit” Hawthormethought “takeit” meant hewould haveto phydcdly tekethe
money from Seldon. Hawthore daimed he did not intend to shoot Sddon. Hawthorme aleged that he
hed armed himsdf merdy for his protection. Hawthorne damed that the gun fired because Sddon tried

tograbit.



112.  Whenthe Gulfport police arrived on the scenea 0209 hours, they found Sddon'struck inaditch
with the engine compartment on fire. The palice discovered Sddon covered with blood. The police put
out the flames, and they pulled him from the vehide. He was not responsive.

113.  Hawthorne daimed he was atempting to take Sddon to the hospita when he drove awvay with
Sddoninthetruck. At Edgewood Manor, Hawthornehit the curb causing thetruck towreck. Hawthorne
contends that he ran to Edgewood Manor to get someone to call an ambulance, but no one would open
thair door. Hawthorne assarted thet he never saw flames or smoke coming from the truck.

f14. Hawthome went to the house of hiscousin, Deborah Robinson (Robinson), wherehe chenged his
dothes When Hawthorne saw on tlevisonthat Sddon hed died, heleft Robinson's house and went to
the police gaion to talk with the police

115. Pahologig Dr. Paul McGarry (Dr. McGarry) tedtified that Sddon suffered agunshot wound thet
entered theright jaw area dong the jaw line. The bullet went through the back and center of Sddon's
spine, damaging hisspind cord, opening ajugular vein and tataly opening amgjor artery tothebrain before
exiting through the upper back causng mgor blood loss. Dr. McGarry determined the gunshot to be
Sddon's cause of degth.

7116. Fdlowingthetesimony offered by the State, Hanthorne moved for adirected verdict arguing thet
the State hed falled to meke aprimafacie case of thedements of ddiberate design murder. Thetrid court
denied Hawthorne s moation for JN.O.V. or anew trid. Hawthorne now gppeds his conviction to this
Court.

717.  Hawthorne raises the fallowing issues on goped:

l. Whether thetrial court erred in granting jury instruction S-3-A.



[l. Whether offering jury instruction D-12-A constituted ineffective
assistance of counsel.

[11.  Whether the evidence offered asto deliberate design was legally
sufficient to support thejury’sverdict.

118.  On agpped, Hawthorne argues that jury indruction S-3-A as given by thetrid court amounted to

DISCUSSION

[. Jury Instruction S-3-A

reversble error. Jury ingruction S-3-A reeds asfollows:

Ddliberate desgn means intert to kill, without authority of lawv and not being legdly
judtifiable, legaly excusable or under circumstances that would reduce the act to alesser

aime

119. Hawthorne contends that “by omitting any language regarding the time for forming ddiberate
design... wasconfusingand mideedingtothejury.” Therecord doesnot reflect that Havthorne ever raised

this objection to the ddiberate design indruction & trid. However, the fallowing exchange regarding the

jury indruction is reflected in the record:

The Court:
Mr. Smpson [Statd]:

The Court:

Mr. Smpson:

The Court:

Mr. Smpson:
The Court:

Mr. Croshy [Defensd:

S3, where do you get that?
Judge, out of a case that —we ve submitted this dmost in every
murder case, maybe in every murder cae. | will need to try to
find the case that it' sout of. 1t'saquote out of acase
Wi, | think both sentences leave abig confuson asto
wha mekesahomicideamurder. Smple design to kill,
asit' saddressed in thefirgt sentence, doesn't necessarily
work because it could exig in sdf-defense or
mandaughter. The second sentence—
Those are afirmative defenses, Judge.
The second sentence, “ddiberate design,” is redly what
mekes murder. | think that we ought to deete the first
sentenceandjust do* ddiberatedesgn means,” e catera
That'sfine Your Honor. We ll amend it and submit it.
Mr. Crosby?
If we were trying this as a — say that he had lawful
authority to shoat, or if we were saying it was legdly



judifigble to shoat, of if it was legdly excusable for a
lesser crime, then that would be gppropriaie. But we
have not articulated thet and submitted that defense.
Now, this might be gppropriate if my dient decides he
wants mandaughter culpable negligence  indruction
because then that would be adidinguishing —

The Court: Wil, | think under —and | don't know what the State's
postion is on mandaughter, dthough they’ ve submitted
one but | think that, based upon the caselaw, either Sde
can requedt it. | don't think it's a the opinion of the
defendant. It's ultimately up to the [clourt.

Mr. Croshy: Oh, yeah. But what | was saying is| don't think that
would be gppropriate unless we were asking for one.
And actudly, even in amandaughter case, you can have
the ddiberate desgn to shoot and it gill can be
mandaughter, S0 even if we do requed, ether Sde
requests a mandaughter indruction, this S3 is ill not
gopropriate because it does not fit this case. If they
believe he intended to shoat, then —

TheCourt: WHdl, but S1A isgoing to bewith the ddiberate desgn to
kill, not shoot to kill. So that will teke care of that.
Prepare an S3A, Mr. Smpson.

Mr. Smpson: Yes gr.

TheCourt: And judt put that second sentencein there.

Mr. Smpson: Yes gr.

TheCourt: Areyou withdrawing it or do you want me to refuse it?
Either one

Mr. Smpson: Excuse me?

The Court: Are you withdrawing S3 or do you want meto refuseit?

Mr. Smpson: | withdraw it and submit an S3A.

Mr. Crosby: Although, Judge, unless we ask for alesser crime, then
thisindruction is confusng and mideading.

The Court: | don't think s0. | think thisis as3ging the jury on whet

deliberate desgn means, and that's an dement of the
crime of murder with the ddliberate design to kill.

Mr. Crodby: All right.
The Court: So | don't think that hurts, unlessyou know of acasethet
says otherwise.

120. InJonesv. State, 776 So0.2d 643, 653 (Miss. 2000), Jones asserted that the trid court

committed revergble error in granting the Sate sjury indruction. 1d. However, Joneshed failed to object



to the jury indruction offered by the Sate a trid. 1d. This Court determined thet Jones had waived any
objection by not objecting to thejury indruction a trid. This Court Sated:

This Court has held on numerous occas onsthat an offered party’ sfalureto object tojury
ingructions & trid procedurdly barsthe issue on goped. Walker v. State, 729 So.2d
197, 202 (Miss. 1998); See also Green v. State, 631 So.2d 167, 173 (Miss. 1994)
(“Greenfailed to object to the mandaughter indruction given a trid; therefore, it is not
necessaxy for usto review thisassgnment.”).

776 S0.2d & 653. Accordingly, snce Hawthorne did not make this objection & trid, thisissueis now
proceduraly barred. Evenif thisissueisnot procedurdly barred, this Court has previoudy addressad the

exact languege givenin jury indruction S3-A. ThisCourtinTran v. State, 681 So0.2d 514, 516 (Miss.
1996), congdered the languege of asmilar ddiberate design indruction. In Tran, thefirg paragraph of
jury ingruction S-1 provided that:

Ddliberate desgn means intent to kill without authority of law and not being legdly
judtifiable, legly excusable or under circumstances that would reduce the act to alesser
aime

Id.
21. Tran' sobjection to this definition of ddliberate design was determined by the Court to be without
menit. 1d. a 517. This Court determined:

‘[1]t haslong been the caselaw of thissate that malice aforethought, premeditated design,
and ddiberatedesgndl meenthesamething” Windhamv. State, 602 So.2d 798, 801
(Miss. 1992) (quating Johnson v. State, 475 So.2d 1136, 1139 (Miss. 1985)) (diting
Dyev. State, 127 Miss. 492, 90 S0.180 (1921); Hawthornev. State, 58 Miss. 778
(1881); McDaniél v. State, 16 Miss. (8 S. & M.) 401 (Miss. 1847)). ‘Definitiondly
[dc], we regard ' mdice aforethought’” and ‘ ddiberate desgn’ assynonymous’ Blanks
v. State, 542 S0.2d 222, 227 (Miss. 1989) (citing Fairman v. State, 513 So0.2d 910,
913 (Miss. 1987)); Johnson v. State, 475 So0.2d 1136, 1139 (Miss. 1985); L ancaster
v. State, 472 So.2d 363, 367 (Miss 1985)). Thus, Tran's arguments againg the first
paragraph of Indruction S-1 are meritless.



f22. Thishddngin Tran was subsequently relied upon by the Court in Jones v. State, 710 So.2d
870 (Miss 1998). The Court in Jones Sated:

InTran v. State, thisCourt found gppropriatean indruction that reed, * Deliberatedesign
meens intent to kill, without authority of lawv and not being legdly judifidble, legdly
excusable or under drcumatancestheat would reducetheact toalesser crime” Tran, 681
S0.2d a 516. The Court gated that ‘[t]hereis no flaw in the indruction given asit does
not date that ddliberate design can be formed at the very moment of thefad at, ... 1d.
This Court has ds0 acknowledged that ‘diberate desgn’ to take the life of another
connatesintent tokill. Peterson v. State, 242 So.2d 420, 427 (Miss. 1970).

Jones, 710 So.2d at 877-78.
123.  Wefind thet thisissue s both procedurdly barred from being raised on gpped, aswdl as, without
merit.
Il. Ineffective Assistance of Counsel
924.  The defense submitted jury indruction D-12-A which was given without objection. D-12-A
indructed thejury thet if they found Hawthorne guilty of the dements of mandaughter they wereto convict
him as charged. D-12-A provides asfollows
Mandaughter isalesser induded charge to [m]urder.
If you find from the evidence in this case beyond a reasonable doubt that:
1 Tony Dardl Hawthorne, on or about September 8, 1998, in Harrison County FHrst
Judidd Didrict
2. Killed Aaron J. Sddon
3. By discharging apigtal, and
4 Tony Dard Hawthorne was negligent and the negligence was S0 gross as to be
tantamount to awanton disregard of, or utter indifference to, the sefety of human
life, and
5. Such negligence, if any, directly causad the deeth of AaronJ. Sddon, and further
discharge was not accidentd,

Then you shdl find the defendant guilty as charged.



If the [p]rosecution has faled to prove any one or more of the above listed
dementsbeyond areasonable doult, then you shdl find Tony Dard Hawthorne not guilty.

125. Hawthorneésnew counsd argues that submisson of this jury indruction condiitutes ineffective
assgance of counsd. Hawthorne contends thet Snce he was charged with murder, the stated languege
injury indruction D-12-A, “[t]henyou shdll find the defendant quilty ascharged,” effectively prevented the
jury from congdering the lesser induded offense of mandaughter. Wefind that thisissueiswhally without
merit.

126. Hawthome arguesthet this Court should reversethis case basad on one sentence contained in the
mandaughter ingruction. However, that is not the sandard of review thet is followed by this Court. In

Woodham v. State, 800 So.2d 1148, 1156 (Miss. 2001), this Court stated the correct standard of

review asfollows

This Court has repestedly sated that “when consdering a chdlenge to a jury indruction
onapped, wedo nat review jury indructionsin isolation; rather, weread them asawhole
to determineif thejury wasproperly indructed.” Burton ex rel. Bradford v. Barnett,
615 S0.2d 580, 583 (Miss. 1993). “[I]n determining whether error liesin the granting or
refusd of various indructions, the ingructions actudly given must be reed as awhole,
Whensoread, if theindructionsfairly announcethelaw of thecaseand cresteno injudtice,
no reversbleerror will befound.” Coleman v. State, 697 S0.2d 777, 782 (Miss. 1997)
(quating Callins v. State, 691 So.2d 918 (Miss. 1997)). In other words, if dl
Indructions takenasawhalefarly, but not necessaily perfectly, announce the gpplicable
rules of law, no eror results

127. Reviewing D-12-A in conjunction with the ather indructions given by the trid court, we find thet
ganting D-12-A did not conditute reversble error.  Furthermore, the defense' s decison to submit
indruction D-12-A does not condtitute ineffective as3stance of counsd.

128. This Court has repestedly examined ingffective trid counsd dams pursuant to Strickland v.

Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 675 (1984). In Ferguson v. State, 507

$0.2d 94 (Miss. 1987), this Court Sated:



Clams of ineffective asssance of counsd are governed by guiddines of Strickland v
Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 675 (1984). “Firs,” said the
Supreme Court, “the defendant must show that counsd’s performance was deficient.
..Second, the defendant must show that the deficent performance prgjudiced the
defene”  Although it need not be outcome determinative in the Strict sense, 466 U.S. a
687, 104 SCt. & 2068, 80 L.Ed.2d a 697-98, it must be grave enough to “undermine
confidence’ intherdiability of thewholeproceeding. 466 U.S. a 694, 104 S.Ct. a 2068,
80 L.Ed.2d a 698. In practice this second dement of the Strickland test has proved
an insuperable obgtadle to many crimind gopdlants. Even a demondrably deficient
performance by alavyer can be hdd insufficiently prgudica where the evidence of the
Oefendant’ s guilt is Srong.
507 So.2d at 95.
129. Itisthe duty of the Court to determine, based on the totdity of the arcumstances, whether the
counsd’ s efforts were both deficent and prgudicid, thereby necessitating areversal. See Henley v.
State, 729 S0.2d 232, 241 (Miss. 1998); Waldrop v. State, 506 So.2d 273, 275 (Miss. 1987). We

find that Hawthorne has not demondtrated thet the representation he was provided fell below an objective
gandard of reasonableness. Hawthorne has not demondrated how the ingruction operated to result in
actud prgudice to his defense. As given, D-12-A dearly indructs the jury that the mandaughter
indruction isgiven as alesser induded charge to murder. Thisissueiswithout merit.
[11. Legal Sufficiency and Overwhelming Weight of the Evidence

130. Hawthorne assartsthat thejury verdict isnot legdly sufficdent nor supported by the weight of the
evidence to sugtain his murder conviction due to incondsendies in witnesses tetimony offered at tridl.
131. Ontheissueof legd suffidency, reversal can only occur when evidence of one or more of the
dementsof the charged offenseisauch that ‘ reasonable and fair minded jurors could only find the accused
not quilty.” Wetz v. State, 503 So.2d 803, 808 (Miss. 1987). The dandard of review for adenid of a
directed verdict, peremptory ingructionanda JN.O.V. areidenticd . Coleman v. State, 697 So0.2d 777,
787 (Miss. 1997). InMcClainv. State, 625 So.2d 774, 778 (Miss. 1993), this Court held that amation

10



for IN.O.V., mation for directed verdict and a request for peremptory indruction chalenge the legd
auffidency of the evidence. "Since each requires consderation of the evidence before the court when
mede, this Court properly reviewsthe ruling on the last occasion the chdlenge was mede inthetrid court.
This occurred when the arcuit court overruled [the] motionfor INOV.” 1 d. a 778 (ating Wetz v. State,
503 So.2d 803, 807-08 (Miss. 1987)).
132.  Inregard to the weight of the evidence, it iswell established that matters regarding the weaght of
the evidence are to be resolved by the jury. Neal v. State, 451 So0.2d 743, 758 (Miss. 1984). “The
court isbound by thejury findings upon anissue presented by theingtruction requested by the [defendant].”
Kinneyv. State, 336 S0.2d 493, 496 (Miss. 1976). A mation for new trid chdlengestheweight of the
evidence Sheffield v. State, 749 S0.2d 123, 127 (Miss. 1999). A reversd iswarranted only if thetrid
court abusad itsdiscretion in denying amation for new trid. 1 d. (ating Gleeton v. State, 716 So.2d 1083
(Miss. 1998)). This Court hddin McFeev. State, 511 So.2d 130, 133 (Miss 1987), that it haslimited
authority tointerferewith ajury verdict. The Court looksat dl theevidenceinthelight most congstent with
thejury verdict. Id. The prosscution is given “the benefit of dl favorable inferences that may reasonably
be drawn from the evidence” Id. The Court in M cF ee Sated that:

[1]f there is in the record subgtantid evidence of such qudity and weight thet, having in

mind thebeyond areasonabl edoulot burden of proof sandard, reasonableand fair-minded

jurorsintheexercise of impartid judgement might have reeched different condusions the

verdict of guilty isthus placed beyond our authority to disturb.
Id. at 133-34. See also May v. State, 460 So.2d 778, 781 (Miss.1984).
133. A new trid will not be granted unless the verdict is so contrary to the overwhdming weght of the

evidence that an unconscionable injustice would occur by dlowing the verdict to dand. Groseclose v.

State, 440 So.2d 297, 300 (Miss. 1983). Seealso Danner v. State, 748 So.2d 844, 846 (Miss. Ct.

11



App. 1999). However, if ajury verdict convicting adefendant is agang the overwheming weight of the
evidence, then the remedly isto grant anew trid. Collier v. State, 711 So.2d 458, 461 (Miss. 1998).
134.  Asto the credibility of witnesses, this Court in Gathright v. State, 380 So.2d 1276 (Miss.
1980), has hdd that “inacrimind prosecution the jury may acogpt the tetimony of some witnesses and
reject thet of others and that they may acoept in part and rgect in part the evidence on behdf of the sate
or on behdf of the accusad. In other words, the credibility of witnesses is not for the reviewing court.”
Gathright, 380 So.2d a 1278 (citing Davis v. State, 320 So.2d 789 (Miss.1975)).

1135.  Inthecasesubjudice, theevidencemet thelegd sufficiency test and theweight of theevidencetest
for adenid of the mation for JN.O.V. and mation for new trid. Sufficient testimony was offered to
support the murder conviction.  The testimony established that Hawthorne went looking for Sddon.
Hawthorne was upset thet Sddon hed solen money from him.

136.  Hawthorne borrowed Williamsscar and then left with Autman and Stewart. WWhen Autmen spotted
Sddon, Hawthorne turned the car around to pull in besde Sdldon's truck.  Seldon was gtting in the
passenger st of histruck. Hawthorne got out the car and stood beside Sdldon'struck. Sdldon remained
Seated in the truck.

137. Baretwasinthedriver'sseat of Sddon'struck. Hawthorne ordered Barrett to turn off thetruck.
Anagument ensued between Hawthorne and Sddon. Hawthorne pulled hisgun on Sddon. Hawthorne
shot Sddon while hewas iill Stting in the truck.

138. Hawthorne daimed he never intended to shoot Sddon, and he brought the gun only for hisown
protection. Hawthorne dleged that Sddontried to grab hisgun which caused it tofire. No other witness
confirmed Hawthornes account of how the gun fired. However, thereis no contradiction thet Hawthorne

did bring and fire the gun.

12



139.  Dr. McGary tedtified that Sddon's cause of desth wasthe gunshot wound to hisjaw which caused
damageto hisspind cord and totdly opened amgor artery to hisbrain.

140.  This Court has held that "ddiberate desgn may be inferred from the use of a deedly wesgpon.”
Carter v. State, 722 So.2d 1258, 1263 (Miss. 1998). See also Mitchell v. State, 803 So.2d 479,
484 (Miss. Ct. App. 2001).

M1 Wefindtha thereissuffident evidenceintherecord to support thejury'sverdict finding Havthorme
quilty of murder. Furthermore, it isdear thet areasonable, fairminded juror could find beyond areasonable
doulbt that Hawthorne was guilty of Sddon's murder. Therefore, we find that there was ample evidence
presented for the jury to find ddiberate desgn. Thisissue iswithout merit.

CONCLUSON

142.  For theforegoing ressons, the judgment of the Harrison County Circuit Court is affirmed.

143. CONVICTION OF MURDER AND SENTENCE OF LIFE IMPRISONMENT IN
THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS,
AFFIRMED.

PITTMAN,C.J.,McRAEANDSMITH,P.JJ., WALLER,COBB,DIAZ,CARLSON
AND GRAVES, JJ., CONCUR.
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