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MYERS, J., FOR THE COURT:

FACTS
1. David and Joan Vincent were granted a divorce by the Chancery Court of DeSoto County on
February 24, 1997. The decree awarded both parentsjoint legal and physica custody of their three minor

children. In November 1997, David and Joan agreed to dternate terms for child vistation, as permitted



inthe decree. These dternate terms gave David custody of the children on dternate weekends and up to
two additiond nights each week. David asserts that the parties later modified this schedule to dlow him
to have physicd custody of the children from Thursday a 5:00 p.m. to the following Monday when he
would deliver the children to school or back to their mother'shome. David further assertsthat he and Joan
agreed to suspend child support payments since each of them had the children for relatively equa amounts
of time. Both David and Joan agree that David was to provide medica insurance for the children.*

92. In August 2000, Joan filed a petition for contempt seeking to compe David to pay three years of
back child support. On August 31, a Rule 81 summons was issued informing David of the date and time
of the hearing on the contempt motion. David made an gppearance at the scheduled time, and the casewas
continued until October 2, at which time an adminigirative order was entered scheduling the matter for tria
on November 15. On November 15, Chancellor Dennis Baker transferred the case back to Chancellor
Percy Lynchard, Jr., who had been the origina chancellor who granted the parties’ divorce. During al of
these proceedings, David appeared pro se.

113. OnJanuary 31, 2001, Joan’ sattorney mailed David aletter long with an agreed order proposing
atrid date of February 28. David did not respond to this Ietter, nor did he return the agreed order, orin
any way contact Joan’ s counsel concerning this correspondence. On February 21, Joan filed amotion for
trid date setting noticing David to gppear before the Chancery Court of DeSoto County on February 26,
2001, at 9:00 am. David claims to have never received this notice.

14. On February 26, the chancellor ordered atrial date of March 29. David clams to have not

received any notice of thisdate, and did not appear for thetria. At thetria, Joan obtained ajudgment for

Thereis disagreement between David and Joan whether David was to provide medical
insurance, or merely reimburse Joan for the expense of the children’s medica insurance.
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contempt and modification awarding her $21,560in past due child support, solelegal and physicd custody
of the parties’ three minor daughters, and attorney’ s fees of $6,080. David, again acting pro g, filed a
motionfor anew trid or to reopen the hearing for additiond testimony on April 16. After filing thismotion,

David was ableto retain counsel who now representshimon thisgpped. Chancellor Lynchard denied this
motion on August 9. David now gppedls, stating the issues as.

1. WHETHER THE CHANCELLOR DENIED DAVID'S DUE PROCESS RIGHTS BY
HEARING THE CASEWHENDAVID DIDNOT RECEIVENOTICEOF THE TRIAL DATE.

2. WHETHER THE CHANCELLOR ERRED WHEN HE AWARDED JOAN PAST DUE
CHILD SUPPORT AFTER JOAN TESTIFIED THAT THE GIRLS SPENT THURSDAY
THROUGH MONDAY WITH DAVID.

3. WHETHER THE CHANCELLOR ERRED WHEN HE AWARDED ATTORNEY’S FEES
TO JOAN VINCENT WHEN SHE HAD ABILITY TO PAY. DID THE AWARD UNFAIRLY
PUNISH DAVID FOR HISFAILURE TO APPEAR AND DAVID COULD NOT QUESTION
THE REASONABLENESS OF THE FEESAWARDED?

DISCUSSION
|. David’s Due Process Claim

5. David firg damstha snce he did not recelve notice of the order assigning atrid date, he did not
recaive procedura due process. David cites Missssippi Rule of Civil Procedure 40 for support of this
argument, claming the clerk of the trid court should have given him at least three days notice of the trid
date. However, Missssippi Rule of Civil Procedure 81(d) controlswhere mattersin either Rule 81(d)(1)
or 81(d)(2) conflict with other provisonsof therules. Rule 81(d)(2) Satesthat actionsfor modification or
enforcement of child support and child custody actions are trigble seven days after completion of service
of process (or thirty days after publication where service is by publication). “Other means of initiating an

actionor initidly setting amatter on adocket areinapplicableintheseactions” Caplesv. Caples, 686 So.

2d 1071, 1074 (Miss. 1996).



T6. Further, Rule 81(d)(5) states, “[i]f such action or matter is not heard on the day set for hearing, it
may by order signed on that day be continued to alater day for hearing without additional summonson
the defendant or respondent.” (emphasis added). This language would suggest that no further notice is
required once a defendant has been served with a Rule 81 summons.

q7. Intheingtant case, Joan served David with aRule 81 summons and David appeared at the ordered
date and time. On that day, Chancellor Baker, to whom the case was assigned, continued the matter until
October 2, 2000. David appeared at the October 2 hearing. At that hearing, an initial trial date of
November 15 was set.

T18. On November 15, Chancellor Baker heard brief arguments. Hethen decided to reassign the case
to Chancdlor Lynchard, the chancellor who had originadly granted the divorce. The reassgnment order
did not set atrial date, but directed Joan' s attorney to contact Chancellor Lynchard’ s court administrator
to set adate. Thus, Chancellor Baker complied with thetext of Rule 81(d)(5); an order sgned on that day
continued the matter until alater day (to be set by Chancdllor Lynchard).

T9. The dissent relies on Capl esto suggest that David did not receive sufficient notice. However, there
are two key didtinctions between Caples and the case before us. Firgt, the Caples s divorce was granted
by a Texas court. Gwendolyn Caples started the Mississppi action by filing acomplaint for modification
of child support in the Chancery Court of the First Judicia Digtrict of Hinds County. Caples, 686 So. 2d
at 1071-72. Edgar Caples had never appeared before aMissssippi court, nor had he availed himself of
the jurisdiction of the court until themodification hearing. Unlike Edgar, David' sdivorcewasissued by the
same court that held the hearing on Joan’s motion. It iswell-settled Mississippi law that once achancery
court hasgranted adivorce, it has continuing jurisdiction over the partiesin matters concerning the divorce.

Stowersv. Humphrey, 576 So. 2d 138, 141 (Miss. 1991); Bradshaw v. Bradshaw, 418 So. 2d 64, 65



(Miss. 1982); Reichert v. Reichert, 807 So. 2d 1282, 1287 (1116) (Miss. Ct. App. 2002) (citing Powell
v. Powell, 644 So. 2d 269, 274 n. 4 (Miss. 1994)). David was subject to the chancery court’ s continuing
jurisdiction.

110.  Second, the summonsin Caples appears to be a Rule 4 summons. The supreme court’ s opinion
reads, “While Edgar was served a summons, it did not comply with 81(d) M.R.C.P. because it did not
indicate the time and place the complaint would be heard . . . .” Caples, 686 So. 2d at 1074,
see M.R.C.P. 81(d). The document which gave David notice of the hearing was a Rule 81 summons. It
listed the time and date for David to gppear. David did gppear —twice— and he evenfiled acounterclaim
in the same court.

11. David admitsthat he received the February 21, 2001 motion for atrid date. Yet, from that time
on, he seems to have stopped atending motion hearings. It isamaxim of equity that “[€]quity aids the
vigilant and not those who dumber on their rights” Last Will & Testament of Winding v. Estate of
Winding, 783 So. 2d 707, 711 (15) (Miss. 2001) (quoting Inre Estate of Davis, 510 So. 2d 798, 800
(Miss.1987)); Hoskinsv. Howard, 214 Miss. 481, 497, 59 So. 2d 263, 269 (1952); cf. Callier v. King,
251 Miss. 607, 611, 170 So. 2d 632, 634 (1965) (“[E]quity will not, on the mere ground of silence, relieve
one who is perfectly acquainted with his rights, or has the means of becoming so, by examining the land
records or otherwise.”). Granted, David appeared pro se, but even so, he has the same obligations and
duties asif he gppeared with counsel and must bear therisk if he choosesto not attend hearings. Dethl efs
v. Beau Maison Dev. Corp., 511 So. 2d 112, 118 (Miss. 1987) (citing Public Interest Bounty Hunters
v.Boardof Governors, 548 F. Supp. 157 (D. Ga.1982); Catanzaro v. Masco Corp., 423 F. Supp. 415
(D. Dd.1976)); Sanghi v. Sanghi, 759 So. 2d 1250, 1252 (118) (Miss. Ct. App. 2000)). David was

served with proper notice of the origind November 2000 trid date. He was present when the case was



trandferred to Chancellor Lynchard. David was not a disinterested spectator, but an active participant in
the proceedings. He had every opportunity to check with the chancery clerk’ s office and Joan’ s attorney
regarding the case’'s satus. His failure to do so is not relieved smply because he chose to represent
himsdlf. Therefore, David did not suffer aviolation of procedura due process.

I1. Past Due Child Support
f12. David next contends that he and Joan had agreed that no child support would be due since the
children would vigt with him Thursday through Monday. This argument is without merit.
113. The sandard of review in child support casesis that a chancdlor's ruling will remain undisturbed
unlessthereisashowing of manifest error. Robertsv. Brown, 805 So. 2d 649, 652 (112) (Miss. Ct. App.
2002). The Mississppi Supreme Court and this Court have repeatedly held that child support vestsinthe
child asit accrues. Once vested, payments cannot be modified or forgiven by the courts.Houck v. Houck,
812 So. 2d 1139, 1143 (Y11) ( Miss. Ct. App. 2002) (citing Mississippi Sate Dept. of Human Servs.
v. . Peter, 708 So. 2d 83, 84 (Miss. 1998); Tanner v. Roland, 598 So.2d 783, 786 (Miss. 1992);
Thurman v. Thurman, 559 So. 2d 1014, 1016-17 (Miss. 1990)). Further, each past due payment has
the force of ajudgment againgt the supporting parent. Id. (citing Tanner, 598 So. 2d at 786; Cunliffe v.
Swartzfager, 437 So. 2d 43, 45-46 (Miss. 1983)).
914. The closest support for David' s position comes from Modley v. Mosley, 784 So. 2d 901 (Miss.
2001). There, the supreme court held that the supporting father was due a refund of child support
payments from the mother for the period of time the daughter lived with him. Id. at 905 (111). Modey is
disinguishable from the ingtant case Snce RoshandaModey was actudly living with her father — and not

visiting him — while shefinished her senior year of high school. Modley, 784 So. 2d at 905 ( 13).



115. Evenif David and Joan agreed for their daughtersto visit with David for gpproximatdly haf of each
week, they were gtill vigting. The chancellor’s decison does not amount to an error, let done manifest
error. The child support payments were gtill payable each month to Joan for the daughters benefit, and
the judgment for $21,560 in past due child support is affirmed.

1. Attorney’s Fees
116. David contendsthe chancellor erred by awarding attorney’ sfeesto Joan. Since she had the ability
to pay her own fees, David ingststhe chancellor awarded fees solely as punishment for him not gppearing
a thetrid. Thisargument can be disposed of in short order.
17. The bags of this goped is a ruling from a contempt hearing that David falled to attend. “A
chancdlor isjudtified in awarding atorney’ s feesthat are incurred in pursuing a contempt motion.” Elliot
V. Rogers, 775 So. 2d 1285, 1290 (125) (Miss. Ct. App. 2000). David was under court order in his
origind divorceto pay child support. Examining thefactsin alight most favorable to David, and assuming
he and Joan agreed to waive child support payments, he till violated the chancellor’ sorder inthe origind
decree. He can therefore be held in contempt, and Joan’s attorney’ s fees may be awarded to her. Id.
(citing Varner v. Varner, 666 So. 2d 493, 498 (Miss. 1995)). The chancellor’s judgment of $6,080 in
attorney’ s fees due Joan is affirmed.

118. THE JUDGMENT OF THE CHANCERY COURT OF DESOTO COUNTY IS
AFFIRMED. COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

THOMAS, LEE,AND CHANDLER JJ.,CONCUR. McMILLIN,C.J., CONCURSIN
RESULT ONLY. IRVING,J.,DISSENTSWITH SEPARATEWRITTEN OPINION JOINED
BY KING AND SOUTHWICK, P.JJ. AND BRIDGES, J. GRIFFIS, J.,, NOT
PARTICIPATING.



IRVING, J., DISSENTING:
119. The mgority finds that an order, continuing a hearing commenced pursuant to process by a Rule
81(d) (5) summons, which did not contain the date, time, and place of the continued hearing was sufficient
to give the chancery court continuing jurisdiction to digpose of the Rule 81 matter. In my opinion, the
mgority errsin thisregard; therefore, | respectfully dissent.
920. Rue 81(d) (2) of Mississppi Rules of Civil Procedure provides, inter alia, that actions for
contempt shall be "trigble 7 days after completion of service of process in any manner other than by
publication. . .." M.R.C.P. 81(d) (2). Rule81(d) (5) of Mississippi Rules of Civil Procedure provides
in part:

Uponthefiling of any action or matter listed in subparagraphs (1) and (2) above, summons

shdl issue commanding the defendant or respondent toappear and defend at a time and

place, either in termtime or vacation, at which the same shall be heard. Sad time

and place shdl be set by specia order, generd order or rule of the court. If such action

or matter is not heard on the day set for hearing, it may by order signed on that day

becontinuedto alater day for hearing without additional summonson the defendant

or respondent.
(emphasis added).
721. OnAugus 29, 2000, Joan filed acontempt action againgt David. A Rule 81(d) (5) summonswas
promptly issued and served on David on the same day that the contempt action wasfiled. The summons
specified that the trid of the contempt matter would be held on September 5, 2000, at 9:00 am. at the
DeSoto County courthouse.  On September 5, 2000, an agreed preliminary injunction, which does not

bear the Sgnature of the parties, was entered. The agreed preliminary injunction did not set adate, place,

or time for a hearing on the merits of the contempt action, but the docket sheet reflects that an order of



continuance was aso entered on the same date as was the agreed priminary injunction.? The record
reveds that on October 2, 2000, an adminigtrative order, setting the case by agreement for trial on
November 15, 2000, was executed and entered. This order is sSigned by David and counsd for Joan.
922.  Inthe meantime, on November 13, 2000, David, acting pro sg, filed a counterclaim and a petition
for contempt against Joan. Also, the docket sheet reflects that onNovember 3, 2000, David had several
subpoenasissued for witnesses.  Although the record does not indicate the return date of the subpoenas,
presumably the subpoenas were returnable to the November 15 trid date
723. OnNovember 25, 2000, Chancellor Dennis M. Baker signed an order of continuance and recusal
which gaesin pertinent part:

This matter came on for hearing on the 15th day of November, 2000, by Order of

Continuance of this Court on October 2, 2000, on the Petitioner's Petition for Contempt

before the Honorable Dennis M. Baker, Chancdllor. Upon arguments by Petitioner's

atorney, Martin Zummeach, and the Respondent, acting pro se, the Court hereby orders

the fallowing:

1. ThisCauseis continued for thirty daysto alow the Respondent to obtain legal counsdl.

The Respondent must obtain and have counsd file an entry of appearance by December

15, 2000, otherwise continue pro se.

2. Dueto apossible atack on the vaidity onthe Judgment for Divorce by the Respondent,

Chancellor Dennis M. Baker hereby recuses himsdlf from said case, thereby assigning the

matter to Chancellor Percy Lynchard who gpproved the originad Judgment of Divorce

February 24, 1997, for aresolution of all issues pending and properly before the Court.

3. Counsd for the Petitioner shdl contact Chancellor Lynchard's court administrator for
the scheduling of atrid date.

2 David indicatesin his brief that the matter was continued to October 2, 2000.

3 David indicates in his brief that he appeared a the November hearing date with nine
witnesses, and Joan agppeared with her attorney and three witnesses.

9



Located in the clerk's papers, following the above order, is the following certificate of service Sgned by
Joan's counsd, Martin Zummech:
The undersgned does hereby certify that he has this day:

Placed a true and correct copy of the foregoing in the U.S. Mall, Firgt
Class postage prepaid, addressed to:

David H. Vincent, Respondent
887 Vdley Springs Dr.
Southaven, MS 38671
on this 22nd day of November, 2000.4

(emphasis added).
724. The next entry in this case isamotion for tria setting which was filed on February 21, 2001, by
Greg Meek, counsdl for Joan.® Also filed a that time was anotice of motion advising that the motion for
trid setting would be brought on for hearing on February 26, 2001. A certificate of service at the bottom
of the notice of motion, signed by Meek, indicates that the motion and notice were served on David by
U.S. mail on February 21, 2001.
125. OnFebruary 26, 2001, an order setting the casefor tria on March 29, 2001, and bearing Meek's
sgnaure as counsd for plaintiff, was signed by Chancellor Percy Lynchard. The order was entered the

folowing day. Thereisnothing inthe record indicating thet this order was served on David, and the order

dates that the defendant (David) "faled to appear for motion for trid setting.”

“ It is noteworthy that this certificate of service bears a service date of November 22, 2000,
when the order, which it purports to serve, was not signed by Judge Baker until November 25, 2000.

> Counsdl for Joan says he sent aletter to David on January 31, 2001, transmitting a copy of a
proposed agreed order setting the case for tria on February 28, 2001. Counsd has included a copy of
the letter in the record excerpts which he filed with the clerk of this court. However, the docket sheet
in the office of the clerk of thetria court does not reflect that a copy of this letter was ever filed in the
tria court.

10



926. OnMarch 29, 2001, in David's absence, Chancdlor Lynchard heard Joan's petition for contempt
and on April 6, 2001, entered an order finding David in contempt for failure to pay child support in the
amount of $21,560. Chancdllor Lynchard also ordered David to pay Joan $6,080 in attorney's fees.
727.  On April 16, 2001, David, acting pro se, filed a motion, pursuant to Rule 59 of the Missssppi
Rules of Civil Procedure, seeking a new triad or a reopening of the hearing for receipt of additiona
tesimony. Inthemotion, David dleged that he did not know that his presence was required at the hearing
on the motion for tria setting, that he thought the court would advise him of the trid date set by the court,
that he made severd attempts, without success, to determinethetria date, that he had just learned that the
matter had been heard on April 6, 2001, and that he believed that he had a meritorious defense to the
matter.

128. On May 24, 2001, Attorney D. Russell Jones, Jr. filed anotice of intention to bring David's pro
se motion before the court on May 29, 2001. Russdll entered his appearance on David's behdf on June
4, 2001, and on July 8, 2001, filed a separate motion for a new trid or to reopen the case. Russdl's
motionemphasized that David had not received notice of the hearing which occurred on March 29, 2001,
and that the court could grant relief pursuant to Rule 59 of the Missssppi Rules of Civil Procedure.

929.  On August 9, 2001, Chancellor Lynchard entered an order denying the motionsfor anew trid or
to reopen the case. The chancelor did not issue an opinion explaining the denid. His order dtated that
the court had cons dered the motion and found that the motion was not well taken and should be overruled.
This apped emanates from this denid.

130. Thefactsset forth aove bring severd observationsinto focus and mandate the concluson that the

trid court committed reversible error when it heard Joan's petition on March 29, 2001, without notice to

11



David. Theseobservationsand theinevitable conclusion that David was denied due processiswhat | next
discuss.

131.  Chancellor Baker had the authority to try the contempt matter at the time and place set forthin the
Rule 81(d) summonswhich was served on David on August 29. Inthe parties brief, they indicate that that
time was September 5. The case was not heard on that day. Instead, the parties agreed to apreiminary
injunction, and the case was gpparently set, by order entered on that day which was the return day of the
Rule 81(d) summons, for tria on October 2. On October 2, pursuant to the Rule 81(d) summonsand the
order signed on the return day of the summons continuing the case until October 2, Chancellor Baker il
had the authority to hear the contempt matter. M.R.C.P. 81(d) (5). However, the matter was not heard
on October 2, and an agreed adminigirative order was entered continuing the matter for hearing on
November 15. Sofar sogood. On November 15, the matter could have been heard by Chancellor Baker
pursuant to the Rule81(d) (5) summonsand the orders continuing the matter to new dateswhen the matter
was not heard on the initid date set forth in the Rule 81(d) (5) summons.

1132.  On November 15, the chancellor was still empowered to act pursuant to the authority of the Rule
81(d) (5) summons and the orders of continuance which had been entered timely in accordance with the
requirements of Rule 81(d) (5). However, the contempt matter was not heard on November 15 nor was
anorder entered on November 15 continuing the matter for hearing on aspecific date and at aspecifictime
and place. Thetrid court'sfailure to Sgn an order on November 15, continuing the matter to another day
certain, terminated the court's authority to act at alater date pursuant to theinitia Rule 81(d) (5) process.
133.  The order sgned by Chancellor Baker on November 25 did not carry with it the authority to act
pursuant to the initially-acquired Rule 81(d) (5) process because firdt, the order was not entered on

November 15 and second, the order did not contain anew date, time, and place for the continued hearing.
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M.R.C.P. 81(d) (5). Therefore, David was entitled to new notice of any hearing to be held after
November 15, 2001.

134. It ishard to decipher the bass for the mgority's conclusion that David, on these facts, was not
denied due process. Apparently, the mgority interprets Rule 81(d) (5) as permitting the trid of a Rule
81(d) (2) matter on adatethat isneither specified in the Rule 81(d) (5) summonsnor contained in an order,
entered on the return date of the summons, continuing the matter to another date, time and place. Sucha
congruction of Rule 81(d) (5) is, without doubt, contrary to the plain meaning of the rule, as wdl as the
body of Rule 81(d) (5) caselaw. The caselaw iswhat | next discuss.

135. InCaplesv. Caples, 686 So. 2d 1071 (Miss.1996), a case which the mgority seemsto both rely
upon and attempt to digtinguish a the same time, aformer husband challenged the trid court's granting of
aformer wifeésrequest for child custody modification. Amongst the former husband's assgnmentsof error
wasthetrid court'sfailure to take sufficient steps to ensure that he was provided reasonable notice and an
opportunity to be heard at the hearing wherein the modification was granted. Id. at 1074.

136.  Theformer husband (Edgar) and the former wife (Gwendolyn) were granted adivorcefrom atrid
court in Texas. 1d. a 1071. The decree ordered joint custody of the parties minor son and gave
Gwendolyn physicd cugtody of the child. 1d. On May 18, 1993, Gwendolyn filed a complaint for
modificationinaMissssppi chancery court. Caples, 686 So. 2d at 1072. "Edgar answered the complaint
and [filed @ moation to dismiss, claming that the Mississppi court lacked jurisdiction.” 1d. A hearing was
held on August 4, 1993, which resulted in an order of a continuance, pending adecison by the Texastrid
court to waive jurisdiction to the Mississippi court. |d. Edgar attended this hearing. 1d. at 1074.

1137.  "The [chancery] court reconvened on January 18, 1994. Edgar, however, was not present.” Id.

at 1072. At this hearing, counsdl for Gwendolyn filed an order from the Texas court waiving jurisdiction
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in favor of the Mississippi court. 1d. Providing the only testimony at the hearing, Gwendolyn submitted
evidence of a materid change in circumstances, and the court ordered modification of the Texas joint
custody decree. Id.
1138.  Edgar filed a motion for a new tria which was denied on February 24, 1994, by the chancery
court. Edgar appealed. Id.
1139.  On his gpped to our supreme court, Edgar asserted that the [Missssippi] chancery court did not
take sufficient steps to ensure that he was provided reasonable notice and an opportunity to be heard
regarding the hearing scheduled for January 19, 1994, consistent with Mullanev. Central Hanover Bank
& Trust Company, 339 U.S. 306 (1950). Id. at 1074. The record [indicated] that Edgar did receive
notice and asummonson July 2, 1993, viacertified mail asto Gwendolyn's action to modify child custody.
Id. Pursuant to this notice Edgar did appear before the Mississppi chancery court on August 4, 1993.
Id. The Caples court held that the chancery court acquired continuing persond jurisdiction over the
parties. Nevertheless, our supreme court explained:

Edgar's clam tha he received insufficient notice has merit because the notice granted did

not comply with Rule 81 of the Mississippi Rules of Civil Procedure. Uponfiling an action

for modification of child custody, Rule 81(d)(5) datesthat a”. . . summons shdl issue

commanding the defendant or respondent to appear and defend at atime and place, either

in term time or vacation, a whichthe same shdl beheard.” In addition, the summonswill

not require an answer, but the court may require an answer. M.R.C.P. 81(d)(4). While

Edgar was served a summons, it did not comply with 81(d) M.R.C.P. because it did not

indicate the time and place the complaint would be heard, and the summons required

Edgar to mail or hand deliver awritten response to the complaint. In spite of theimproper

summons, Edgar did appear before the Chancery Court of the Firgt Judicia Didtrict of

Hinds County, Mississippi on August 4, 1993. This hearing, however, was recessed

without any discussion of the merits because the trid judge found insufficient authority to

assume jurisdiction. No order was entered that day setting a specific date for further
proceedings.
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Caples, 686 So. 2d at 1074. Most importantly, the court stated: "The proper procedure under Rule 81
would have been to serve Edgar an additiond Rule 81 summons. A Rule 81 summonswould have outlined
the time and date for the tria court hearing and informed Edgar.” 1d.

140.  The court held that the notice issued to the husband was incons stent with Rule 81 M.R.C.P. and
therefore was defective. Consequently, the court reversed and remanded the case. Id.

141.  Firgt, | amobligated to point out that the mgority has misquoted thefactsinthiscase. Themagority
says. "Intheingtant case, Joan served David with a Rule 81 summons and David appeared at the ordered
date and time. On that day, Chancellor Baker, to whom the case was assigned, signed an order recusing
himsdf and transferred the case to Chancellor Lynchard . . . ." Mgority opinion at page 4 (18). As
previoudy stated, Chancellor Baker signed an order on November 25, 2000, transferring the case to
Chancdlor Lynchard. November 25 was neither the return date of the Rule 81 summons nor the date
specified in an order of continuance signed on the return date of the summons.

42.  Second, | am perplexed by the mgority's conclusion that Rule 81 "does not require anew dateto
be et [in an order of continuance], only for the continuanceto beinasigned order.” Such acongtruction
contradicts the plain language of Rule 81(d) (5) which says, "If such action or matter is not heard on the
day set for hearing, it may by order sgned on that day be continued to a later day for hearing without
additional summons on the defendant or respondent.”

143. Third, | am evenmore perplexed by the mgority's atempt at distinguishing Caples. The mgority
disinguishes Caples on the basis that the divorce decree in Capleswasgranted by aforeign court and the
respondent in Caples had not appeared beforeaMississppi court until the date of the modification hearing,
whilein our case, the divorce was granted by aMississippi chancery court, thereby giving the Mississppi

chancery court continuing jurisdiction. The mgority further ditinguishes Caples on the basis that initid
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process on David was viaa Rule 81(d) (5) summons while process on the Caples respondent was by a
Rule 4 summons.

144. Agan, the mgority has misstated a portion of the facts. In Caples, Edgar, the respondent,
appeared beforethe Mississppi chancery court on August 4, 1993. Caples, 686 So. 2d at 1074. Edgar
had even answered the complaint and filed amotion to dismiss, claiming that the Missssppi court lacked
jurisdiction to hear the modification. 1d. & 1072. The modification hearing in Caples was not held until
January 18, 1994, and contrary to the mgority's assertion, Edgar was not at that hearing, even though he
had appeared at aprior hearing. 1d. Moreover, theCaples court held that Edgar's appearance beforethe
Mississppi chancery court on August 4, 1993, conferred continuing persond jurisdiction over Edgar. 1d.
at 1074.

5. It istrue, however, as the mgority says, that in our case initid process was by Rule 81(d) (5)
summonswhilein Caples, process was via Rule 4 summons. However, this distinction neither compels
nor permits the result reached by the mgority.

46. What Caples makes clear is that in Rule 81(d) (2) matters, process must be acquired in
accordance with Rule 81 (d) (5) before a chancery court is authorized to act, even if the chancery court
otherwise has continuing persond jurisdiction. Asl have previoudy pointed out, in our case, the chancery
court acquired the authority to act on September 5, 2000, the return date of the Rule 81(d) (5) summons.
Likewise, it possessed continuing authority to act in this contempt matter at any time after September 5,
without additiona notice to David, provided (1) that an order of continuance was signed on September 5
continuing the hearing to anew date, time and place, and (2) that dl additiona orders of continuance were
sgned on the date of a previoudy-continued hearing, and (3) that the hearing was ultimately held on adate

and at atime and place which had been previoudy specified in one of the orders of continuance sgned on
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ascheduled hearing date. That wasnot done here. Asl have dready observed, on November 15, 2001,
the date of thelast scheduled hearing, no order of continuancewas signed. Thefact that thetrid court had
continuing persond jurisdiction over David is of no consequence. Thetrid court in Caples had the same
over Edgar.

47.  The conclusion isinescapable that, prior to action by Chancellor Lynchard, David was entitled to
ether anew Rule 81(d) (5) summons, asingtructed by the Caples court, or, a a minimum, actud notice
that the hearing would be held on March 29, 2001. It is undisputed that he received neither.
Consequently, for the reasons presented, | respectfully dissent and would reverse and remand this matter
for anew hearing.

KING AND SOUTHWICK, P.JJ., AND BRIDGES, J., JOIN THIS SEPARATE
WRITTEN OPINION.
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