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1.  Fedingaggrieved duetothepedcid chancdlor’ sentry of afind judgment onMarch 7, 2001, which
judgment hed the practicd effect of granting the City of Hattiesourg's petition to annex five (5) separate
and noncontiguous parcd sof land located in neighboring Lamar County, thereby causing Hattiesburg (the
county seat of Forrest County) tomovefurther into Lamar County, thegppd lants/objectors' havegppeded
to this Court seeking rdief by way of this Court’s setting aside the chancdlor’s judgment granting
annexaion. Acknowledging once again the judidary’ slimited rolein detlermining whether amunicpdlity’ s
exercie of itslegidaivdy granted authority to enlarge its boundaries via annexation is reasonable, given
the totdity of the drcumdances, we &firm the judgment of the Lamar County Chancary Court granting
Hattiesburg's petition to annex, but we do so only after meticulous congderation of the record and the
goplicablelaw.

FACTSAND PROCEEDINGSIN THE TRIAL COURT

2. Indune, 1999, the City of Hattiesourg (hereinafter “ City” or “Hattiesburg”), adopted an ordinance
seeking to annex five (5) sgparate and non-contiguous parcds of land lying whally within adjoining Lamer
County, with each of thefive (5) parcds of land being contiguousto the City’ sexisting boundaries? Upon

acomplaint for annexationbeng filed in chancery court, the objectors discovered cartain erorswithin the

The notice of joint gpped filed in the trid court liststhe collective objectorsto be Lamar County,
Missssippi; the Board of Supervisors of Lamar County, Mississppi; Dennis Fierce, Individualy; Dennis
Pierce, Inc.; Oak Grove Concerned Citizens, Thomas Price; MelvaMaples, Craig Flanagan; David Cox;
Bill Hover; and, Joyce Hover. Although these partiesjoined thislitigation at different times, and, some may
not have been a party at certain times referred to herein, they ill, for the sake of darity and brevity, will
be referred to collectively as “objectors.”

’Miss. Code Ann. § 21-1-27 (Rev. 2001) is the satute authorizing annexation by municipalities,
and this statute will be oft-cited throughout this opinion.
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legd description of a portion of the proposed property annexation (PPA)? and filed amoation to dismiss
Evidently acknowledging fatd error dueto anincorrect legd description in é leest one parcd sought to be
annexed, the City voluntarily dismissed its chancery court action to annex.

3.  However, the City acted in areasonably prompt manner by re-adopting its annexation ordinance,
with supposedly corrected legd descriptions of the PPA, a a specidly cdled megting on September 14,
1999. The very next day, the City filed in the Chancery Court of Lamar County, Misssspp, its
“Complaint in the Nature of a Petition for Ratification, Approvd and Confirmation of an Ordinance
Extending and Enlarging the Boundaries of the City of Hattiesourg, Mississippi,” dtaching to itscomplant,
acertified copy of the newly adopted ordinance. In accordance with Miss. Code Ann. § 21-1-27, the
City’ s ordinance contained legd destriptions of each of thefive (5) parcds of land sought to be annexed,
and alegd description defining theentire boundary of the City, asenlarged after annexation. Also, pursuant
to § 21-1-27, the City’s ordinance (via Sections 3 and 4) described in generd terms the proposed
improvements to be made in the PPA, the manner and extent of such improvements, and atimetable for
meking theimprovements, and contained astatement asto themunicipa and public sarvicesto befurnished
by the City to the PPA.

4. Thethree Chancdlorsof the Tenth Chancery Court Didtrict recused themsdvesfrom thiscase, for

good cause, and the Chief Judtice of this Court gppointed Honorable Thomas Wright Ted, one of the

3The chancdllor and the partiesin this case refer to the property proposed to be annexed as the
“proposed property annexation” (PPA); therefore this Court will use the “PPA” designation. However,
inat least some of the prior annexation cases decided by this Court, the area proposed to be annexed has
been referred to as the “proposed annexation area” (PAA). See, e.g., In re Extension of the
Boundaries of the City of Columbus, 644 So.2d 1168, 1170 (Miss. 1994). So whether referred to
herein as“PPA” or “PAA”, it isthe intention of the Court to refer to the five (5) parcels of land in Lamar
County which Hattiesburg has sought to annex in this case.
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Chancdlors from the Eighth Chancery Court Didrict, to presde in this case* From this point forward,
there was congderable adtivity in the life of this annexation case, asnumerous pleadings, induding various
objections, werefiled, and extensve discovery was conducted by the parties. Of condderable noteisa
hearing conducted by Chancdlor Ted on June 16, 2000, which hearing was memoridized by the
chancdlor’s entry of aninepage order on June 23, 2000. This order, inter dia, (1) granted the City’s
moationto amend itspleadingsby way of correcting certainlegd descriptionsof the PPA, (2) denied various
objectors mationsto dismiss and moation to bifurcate, (3) directed the City, upon thefiling of itsamended
petition, to republish and re-pogt notice asrequired by law and conastent with the order, (4) dlowed the
objectorsto likewise amend their pleadings, and (5) cancded the then exiding Augud, 2000 trid dete.
1%.  Itisworth noting here that this Court finds the dlegations of the City’ s mation to amend the legd
destriptions to be enlightening, because in its mation, the City dleges, inter dia

1. Thet on or about the 22™ day of June, 1999, [the City] adopted and

(90) ordinance saeking to annex the territory sought herein. In response

thereto, the Lamar County enginear was engaged by objectorsto review

the legd destription thereof. As aresult of sad review, he submitted a

| etter setting out dleged errorshefound in said description. A copy of this

|etter is attached hereto, as Exhibit A.

2. Therediter cartain parties objecting (3¢) to the procesdings setting out

only oneof thedleged errorsthe County Engineer reported tothem in his

review of the pleadings. As a reault, [the City] dismissad the pending

litigetion, corrected the only dleged error, readopted its ordinance, and

refilled (9¢) this metter.

3. Upon therefilling (Sc), the objectorsraised other dleged errorswhich

were sgt out in Exhibit A, but not disclosed to [the City] or the Court in

the pervious (3¢) filings. During discovery, Exhibit A wasfirg provided
to movant.

“See Miss. Code Ann. § 9-1-105 (Rev. 2002).
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4. Falowing the production of Exhibit A, [the City] sought to teke the
depogitionaf the County Engineer to makecartaintha hisreview reveded
no other dleged errors. The deposition was ddayed until May. Whenthe
depogition was taken Mr. Waker, the County Engineer, tedtified thet the
description as contained in the current ordinance contained two
typographicd errors, but asan enginear he could located (S€) theterritory
ontheground. Additiondly, he was able to plat the areas sought to be
annexed.

5. [The City] dedres to amend its ordinance and pleadings 0 as to
remove any room for question or doulbt as to the description.

6. [ The City] seeksto neither add or (S¢) remove any property form (3¢)
the area sought to be annexed.

7. No party would suffer any prgudice as a result of the proposed
amendmernt.

The attached Exhibit A to which reference is madein the City’ smation to amend isindeed aletter of July
23, 1990 from Enginear Waker to counsd for the objectors, wherein Waker revedsfive (5) erorsinthe
legal descriptions, three of the errors pertaining to the legd description of Parcd A and two of the errors
pertaining to thelegd destription of Parcd C. Y, it isdisturbing to the Court thet evidently only one of
the five errors wias disclosed by counsdl for the abjectors. Upon learning of this“one’ error in the lega
descriptions of the PPA, the City sought and obtained acourt dismissd of itsinitid annexation petition, and
thenfiled the second annexation petition with the* one’” correction inthelegd descriptions, however, asthe
respongve pleadings began to befiled by the various parties to this second annexation petition, the other
four errorsin the legd descriptions werereveded (evidently for thefirgt time) tothe City. Chancdlor Ted
noted thisfact in hisorder granting theamended legd descriptionswhen he sated thet Snce Lamar County
natified the City of only oneerror inthe property descriptions, theremaining “ undisd osed errors pertaining

to the destriptions of parcdsremained uncorrected in the ordinance and petitionfiled in theingant action.”



6.  Onduly 7, 2000, cartain objectors, feding aggrieved by the chancdlor’ sgrant of the City’ smotion
to amend certain legd destriptions of the PPA, filed a maotion for interlocutory gpped pursuant to the
Missssppi Rules of Appdlae Procedure (M.R.A.P.).> The chancdlor, by order entered on August 31,
2000, granted the objectors moation and catified this issue to this Court for congderaion via an
interlocutory gpped.® By order dated October 10, 2001, a three-judge pand of this Court denied the
objectors petition for an interlocutory apped.

7. Pursuant to prior order setting the City’s amended complaint/petition for annexation for hearing,
the chancdlor called this case up for hearing on February 5, 2001, a the Lamar County Courthouse in
Purvis” On thet day, two attorneys gopeared for the firg time in this action, stating that they had been
recently retained to represent various objectors and that they needed a continuance to prepare. The
chancdlor congdered and denied their mations, proceeded to a hearing which lagted tweve (12) days,
over aperiod from February 5, 2001, through February 20, 2001, and & the end of the hearing, took this
case under advisement for further condderation of the testimony of the witnesses, arguments of counsd,
the pleadings, numerous exhibits, and the gpplicable lawv. On March 7, 2001, the chancdlor entered a
thorough thirty-one page judgment which granted in toto Hattiedourg's annexation petition.  Within the
chancdlor’s judgment, thereis contained asuccinct description of Hattiesburg, itsannexaion higtory, and,

adescription of the 5 parcd's comprising the PPA:

°See M.R.A.P. 5(3).

®Asthis Court stated in American Elec. v. Singarayar, 530 So.2d 1319, 1322 (Miss. 1988),
that while the trid court may in good faithissue aRule 5 certification of an issue for congderation by this
Court via an interlocutory apped, it is till this Court which mugt, in the end, determine pursuant to a de
novo review asto whether to grant the application for interlocutory appedl.

"The order setting this casefor trial wasentered on August 11, 2000, 178 days prior to the hearing
date.



Hattiesourg is a dty covering 49.7 sguare miles with roughly
49,233 people. Although most of Hattiesurg lieswithin Forrest County,
a portion lies within neighboring Lamar County. Lamar County hes
induding resdents of Hattiesburg in Lamar County, a totd of about
38,127 resdents. Lamar County is about 500 square milesin area.

Hattiesourg, snce a least 1966, has occupied thet portion of
Lamar County between the Lamar-Forrest County lineand Interstate 59.
Then, in 1979, Hattieshurg annexed asmdl portion on the West side of
1-59, both North and South of Highway 98, pat of the Highway 98
corridor, and another area on the North Sde of 98.  Subsequent
annexaionsin 1981, 1985, 1989 and 1998 have added to that portion of
Hattiesburg lying indde Lamar County. Each of these annexations
bordered the Highway 98 corridor.

Additiondly, Hattiesburg has dso expanded in Forres County.
IN1972, the City took asmadl portion to the North and South of the City.
In 1982, the City annexed land around bath the I-59 and Highway 49
doveled, and around the Highway 49 corridor to the Highway 49
Highway 98 doverled.

Hattiesurg's wedterly annexations have been contentious
Although this Court finds no gppeds concerning a number of the Lamar
County territory annexations, after the City of Hattiesourg filed its 1987
annexaion petition seeking around 80 square miles of territory in Lamer
and Forrest Counties, ditizens of Lamar County attempted to incorporate
into Oak Grove, seeking about 40 square miles of territory. Those
litigetions are found in I ncorporation of the City of Oak Grove v.
Cityof Hattiesburg, 684 So.2d 1274 (Miss. 1996) andinM atter of
Enlargement of Corporate Limits of City of Hattiesburg, 5838
So.2d 814 (Miss. 1991).

The PPA contains five non-contiguous arees. Parcd “C’, the largest
parcd, which contains at least 50% of the PPA, fallows the Highway 98
corridor, both North and South, extending from the Turtle Cresk Madll
areatothe Highway 11 intersection and, then, extends aong the Highway
11 corridor to the bottom of that 16" Section land and, dso, down the
Lama Boulevard corridor to Sendy Run Road; Parcd “A”, the next
largest parcd, contains about 35% of the PPA, and it covers the 1-59
corridor from the county line intersection to Hattiesourg's presant city
limits & the I-59-Hwy. 98 intersection, together with the largest acreege
on the Lincoln Road extenson; Parcd “D”, the third largest parcd,
contains about 10% of the PPA,, and isStuated between parcd sannexed



in1979, 1981, and 1989; Parcd “B”, aout 5% of the PPA, isjust South
of aparcd annexed in 1989 and adjacent to part of the 1985 annexation;
and, Parod “E’ isagmdll portion just North of the Turtle Creek Md| and
fronting on West Fourth Street.

Themgority of Parcds“A”, “D” and“E”, are undeveloped. Parcd “C7,
to generdize, has about 1/3rd of its space occupied by a planned
subdivison, with afew homesdready build (S¢); about 1/3rd of itspace
built-out, and, about 1/3rd isundeveloped. Parcd “B” ismostly built-out.

There are estimated to be about 630 people living in the PPA; however,
astheareais primarily commerdd, there are few occupied houses: The
main area of resdenceisa 250 gpartment complex with 250 gpartments
just outsde the North-East boundaries of the city and within a gone's
throw of 1-59.

18.  Condudingthisannexation proceeding a thetrid court levd, the chancdlor entered asixteen pege
“Hnd Judgment Approving the Enlargement and Extengon of the Boundaries of the City of Hattiesourg,
Missssppi” from which the objectors goped and raise the following issues
l. Whether the Lamar County Chancery Court erred in itsorder of
June 23, 2000, wherein the court allowed the City of Hattiesburg,
Mississippi,toamend thelegal description of theareaproposed for
annexation;
Il. Whether the Lamar County Chancery Court erred in not

dismissing the case onceit went totrial astherewerestill errors
with thelegal description at thetimeof trial ;

[Il.  Whether theLamar County Chancery Court erred in deter mining
that the proposed annexation by the City of Hattiesburg,
Mississippi, was reasonable and should be granted given the
totality of the evidence presented at trial; and,

IV.  Whether Mississippi Code1972, Section 21-1-27isconstitutional.

DISCUSS ON

l. WHETHERTHELAMAR COUNTY CHANCERY COURT ERRED
IN ITS ORDER OF JUNE 23, 2000, WHEREIN THE COURT
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ALLOWED THE CITY OF HATTIESBURG, MISSISSIPPI, TO

AMEND THELEGAL DESCRIPTION OF THE AREA PROPOSED

FOR ANNEXATION.

.  WHETHERTHELAMAR COUNTY CHANCERY COURT ERRED

IN NOT DISMISSING THE CASE ONCE IT WENT TO TRIAL AS

THERE WERE STILL ERRORS WITH THE LEGAL

DESCRIPTION AT THE TIME OF TRIAL.
19.  Ingranting the City’s amendments to the legd descriptions of the PPA, and in denying the
objectors motionto dismissthe case prior to trid because of dleged erorsin thelegd descriptions of the
property, the chancellor obvioudy was dedling with questions of law. Since we are here confronted with
the chancdlor’'s rulings on quesions of law, the ordinarily goplied deferentid rule of “manifest
error/subgtantia evidence” isof no moment inesmuch aswe are not prevented from conducting ade novo

review of the chancdlor’ sactions on theseissues. Holliman v. Charles L. Cherry & Assocs,, Inc.,
569 S0.2d 1139, 1145 (Miss. 1990); Planters Bank & Trust Co. v. Sklar, 555 So.2d 1024, 1028
(Miss. 1990).

120. It will be recdled during the pendency of the first annexation petition that dthough the Lamer
County enginesr reveded to the objectorsfive arorsin the legd descriptions of portions of the PPA, the
objectors, for reasonsknown only to them, choseto reved only one of thesefive errorsto the City, which
promptly sought and secured from the chancery court adismissd of itsfirg annexation petition dueto this
“flav.”  Upon adoption of a new ordinance with the “corrected” legd description as reveded by the
objectors, the City unwittingly filed its second annexation petition in court with the yet to be reveded
remaning legd description erors il intact. Theredfter, the objectors were not begrudging in bringing to

the chancery court’ s atention the remaining errorsin the legd descriptions and sought rdlief viaa second



dismissd, or a least a continuance. Indeed the objectors dam thet the legd description errors were S0
egregious theat they deprived the chancery court of jurisdiction because of the existing Satutory mandates
11. Miss Code Ann. § 21-1-27 satesthat in pertinent part:

When any municipdity shell desire to enlarge or contract the boundaries

thereof by adding thereto adjacent unincorporated territory or exdluding

therefrom any part of the incorporated territory of such municpdity, the

governing autharities of such munidpelity shall pessan ordinance defining

with certainty the territory proposed to be induded in or exduded from

the corporate limits, and dso defining the entire boundary aschanged. In

the event the municipdity desres to enlarge such boundaries, such

ordinance shdl in generd terms destribe the proposad improvements to

be made in the annexed territory, the manner and extent of such

improvements, and the gpproximatetimewithinwhich suchimprovements

are to be made; such ordinance shdl dso contain a Satement of the

munidpd or public services which such municipaity proposad to render

in such annexed territory.
112. Theobjectors assart that in an annexation case, the proponents of the annexation mug, pursuant
to satutory mandate, correctly describetheterritory proposed to be annexed (the PPA), failing which the
court iswithout juridiction to hear the annexation case. Both the objectors and the City rdy on Inre
Confirmation of Alteration of the Boundaries of the City of Horn Lake, 630 So.2d 10 (Miss.
1993), to support their repective pogtions, and as aredult, it is not surprisng thet they impose different
interpretations on wha we held, or did not hold, inthat case. In Horn L ake, the ordinance adopted by
Horn Lake had correctly described the PPA, but the legd description of the entire city boundary as
changed contained an eror. The City of Southaven moved to dismiss Horn Lake' s annexaion petition

because of this erroneous description; however, the chancdlor granted Horn Lake leave to amend its

petition to correctly describe the entire city boundary as changed upon enlargement? On appedl to this

8Inthe Horn Lake case, the City of Horn Lake initialy commenced annexation efforts, and the
City of Southaven thereafter commenced annexation efforts, with the end result being that while the two
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Court, Southaven daimed the chancdlor’s granting Horn Lake leave to amend the petition to be error
ineamuchastherequirementsof Miss Code Ann. 8 21-1-27 (1972) weremandatory inthat theannexation
ordinance must:

1) define with cartainty the territory proposed to be incduded in or
excuded from the corporate limits,

2) define the entire boundary as changed;

3) detribe in generd terms the proposad improvements to be made;

4) describe the manner and extent of such improvements and the
goproximate time within which such improvements are to be made; and,
5) contain a satement of municipa or public sarvices the municipdity
proposes to render in the annexation area

630 So.2d & 14. To support its assartions, Southaven cited to the Horn Lake court our dedson in
Doddv. City of Jackson, 238 Miss. 372, 118 S0.2d 319 (1960). Inthe case subjudice, the objectors

dlege that not only werethere erorsin thelegd descriptionsof the PPA, but thereweredso errorsinthe
legdl description of the entire aty boundary asit would exist upon enlargement (annexation). Additiondly,
the objectors here attempt to didinguish our decison in Horn Lake, daming that Horn Lake s mistake
was by way of incorrectly describing the entire ity boundary as changed after annexation as opposed to
Hattiesburg' s errors here in incorrectly describing the PPA, which, according to the objectors, arefad to
Hattiedurg'scase.  In Horn Lake, we Sated on thisissue

Dodd dates that the requirements concerning improvements,  public

sarvices, and the extent and time within which they are to be made, by

operationaf law, haveto be set forthin the ordinance. 238 Miss a 382,

188 So.2d at 323. Dodd did not gate that the requirements cdl for

"ddfinng with certainty the territory proposed to be induded in or

exduded from the corporate limits, and dso defining the entire boundary
aschanged.” See Miss Code Ann. § 21-1-27. Southaven hesfailed to

cities were not attempting to annex the exact same property, at least some of the property sought to be
annexed by the two cities was included in their respective annexation ordinances. In due course, both
annexation cases were consolidated for tria purposes.
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cite any authority from which this Court could condude thet the other
requirements of § 21-1-27 are mandetory.

The crudd language of § 21-1-27 dates thet when annexation is sought

by a municipdity, the governing authorities shdl “pass an ordinance

odfiningwith certainty theterritory propasad to beinduded in or exduded

from the corporate limits, and dso defining the entire boundary as

changed." Horn Lake described with cartainty the territory proposed to

beinduded. Thedty'smigtake camein describing the entire boundary of

the dty after annexaion because the ordinance erroneoudy omitted a

previoudy annexed tract of land. This misake did not cause any

uncertainty about the territory which Horn Lake desired to annex.
113. In Dodd we hdd that "If the title fairly gives notice of the subject of the ordinance, so asto
reesonably give notice and lead to an inquiry into the body, thet isdl thet isnecessary.” 238 Miiss. at 382,
118 So.2d & 323 (citing Richards v. Town of Magnolia, 100 Miss. 249, 56 So. 386, 387 (1911)).
Aswe dated in Horn Lake, Dodd sood for the propostion that the omisson of the "promises asto
improvements and sarvices' from thetitl e of the annexation ordinance did not render it void. Dodd only

mekes mandatory the indusion in the ordinance of the Satutorily mandated “requirements concerning
improvements, public sarvices, and the extent and time within which they areto bemade” 1 d.

114. Theobjectorsdso arguethat the practice of liberd amendmentsto pleadings, aspermittedin Miss.
R. Civ. P. 15, doesnat pertainto annexationsdueto Miss R. Civ. P. 81(a)(11) which specificdly exdudes

the "creation of and change in boundaries of municipdities™ This Court hes pedificaly addressed this

The objectors are not entirely correct asto this assertion. Miss. R. Civ. P. 81(a)(11) states:

(a) Applicability in General. Theserulesaoply to dl avil
proceedings but are subject to limited gpplicability in thefollowing actions
which are generdly governed by statutory procedures.......(11) creation
of and change in boundaries of municipdities.

Statutory procedures specifically provided for each of the above
proceedings shdl remain in effect and shdl control to the extent they may

12



issue by holding thet many “technica defidendes’ in apetition for annexation were amendable pursuant to
Miss R. Civ. P. 15:
While rules are necessay and ther governance mug be

respected, inmattersof theimportanceof the corecontroversy withwhich

we are here concerned, we should be dow to dlow insubgtantia

procedurd niceties to interfere with the pursuit of justice.
In re City of Ridgeland, 494 So.2d 348, 354 (Miss. 1986). A far reading of theannexation datutes,
Miss. R. Civ. P. 15(a), Miss. R. Civ. P. 81(a)(11), and our gpplicable case law leaves no doubt tht, in
mogt indances, annexation pleadings are amendable pursuant to Miss. R. Civ. P. 15. So that our
interpretation is dear, we darify today thet in annexations procesdings, when errors gopear in the legd
description of the territory proposed to be annexed and/or inthelegd description of the entire boundary
as changad dter enlargement/annexation, such arors may be amended pursuant to our rules of cvil
procedure and our caselaw. It mugt beremembered that theH orn L ake court made dear that pursuant
to Dodd, theonly requirementsof § 21-1-27 which are mandatory and must be st forth intheannexation
ordinance are those * concerning improvements, public sarvices, and the extent and time within which they
areto bemade” and thereis no exiding authority which would cause us to condude thet the remaining

requirements of the satute are mandatory.'® 630 So.2d at 15.

be in conflict with these rules; otherwise these rules apply.

The Comment under this rule so contains language cons stent with thisrule, and acknowledgesthat if the
datute is slent asto a procedure, the Miss. R. Civ. P. will apply.

1% other words, we statedinHorn Lakethat “Dodd did not Sate that the requirements call for
“defining with certainty the territory proposed to be included in or excluded from the corporate limits, and
a0 defining the entire boundary as changed.”” 630 So.2d at 15.
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7115.  Catanly, the objectors were in no way prejudiced by the amended legd descriptions pertaining
to the PPA and the entire boundary aschanged. Inadditionto thelengthy and confusing legd descriptions,
a correct map of the propased aress for annexation was atached to both the origind and the amended
ordinances. Additiondly, no prgudice has been shown in the record asto ether the origind or amended
ordinances. Bennie Sdlers, Director of Public Sarvicesfor the City of Hattiesburg, whoisaso alicensd
professiond enginear and licensad profess ond land surveyor, testified thet the portionsto beannexed could
be physicaly established from the origind ordinance, aswel asthe amended ordinance

Q: Have you had an opportunity to view thelegd descriptions contained

in the notices published in this case with regard to the areas the City of

Hattiesburg seeks to annex?

A: Yes | haveread thenat only did I-was ingrumentd in preparing it,

but | have read it on numerous occasons, and you can locate the

boundaries in the fidld by usng good surveying practices. It can dl be

physicaly esablished.

Q: Does that goply only to the individud parcds or to each of the
descriptions contained in the ordinance?

A: Each of the descriptions contained in the ordinance.

Q: And youre aware that there was a contention that there was an error
in the overdl description, not in the parcds?

A:Yes gar

Q: Did you have an opportunity to review the purported eror in thet
regard?

A: | did. Andtheboundariescan dill belocated according to theway the
description is presently—was written.

Q: And would you be cgpeble of locating it utilizing sound prinaiples of
both engineering and land surveying?

A:Yes

14



Q: Would it be conggent with the professond sandards which you've
utilized over many yearsin thet regard?

A: Yes itwould be

116. The objectors offered Lamar County Engineer Don Walker as a witness, but the chancellor
exduded Waker' sexpert testimony based on adiscovery violation by the objectors. However, aproffer
of Wdker's testimony was mede. Waker isadvil enginesr in private practice and is dso a regidered
engineer and land surveyor. After thepedid chancellor dlowed theproffer, Walker testified thet theerrors
in the legdl descriptions pertained to the entire boundary after the change and not to any of the individud
parcds of land to be annexed. Walker acknowledged thet the errors in the legd descriptions of the
individua parcels to be annexed had been corrected. Waker's testimony was a proffer, and there is
admitted tesimony from an expert who testified that the legd descriptions of both the five parcds of land
proposed to be annexed and the entire boundary after annexation were sufficient to the extent that by
utilizing sound principles of both enginearing and land surveying, the boundaries to the property could be
located on the ground.

117.  For thereasons Sated, the objectors damsof error asto the chancellor’ s permitting the City to
amend thelegd descriptionsof the PPA, and asto the chancdlor’ sfallureto dismissthe case dueto errors
in the legd destription to the property are without merit.

STANDARD OF REVIEW IN ANNEXATION PROCEEDINGS

118.  This Court's dandard of review for annexation is very limited. The Court can only reverse the
chancery court'sfindings asto the reesonableness of an annexation if the chancdlor'sdecigon ismanifestly
wrong and isnat supported by subgtantia and credible evidence. I n re Enlargement and Extension

of Mun. Boundaries of City of Madison v. City of Madison, 650 So.2d 490, 494 (Miss. 1995).
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We ds0 dated "[w]here thereis conflicting, credible evidence, we defer to the findings bdow." Bassett
v. Town of Taylorsville, 542 So.2d 918, 921 (Miss. 1989). "Findings of fact made in the context of
conflicting, credible evidence may not be disurbed unlessthis Court can say thet from dl the evidencethat
suchfindings are manifely wrong, given theweght of theevidence™ | d. a 921. "Weonly reversewhere

the Chancery Court has employed erroneous legd sandards or where we are left with afirm and definite

conviction that amistake has been made” 1d.

1. DID THE SPECIAL CHANCELLOR ERR IN DETERMINING
THAT THE PROPOSED ANNEXATION WAS REASONABLE
UNDER THE TOTALITY OF THE CIRCUMSTANCES?

119. ThisCourt has s&t forth aligt of factors— indicia of reasonableness— to guidethe chancdlorina
determinationof thereasonablenessof adity'sannexation request. The Court firs enumerated thesefactors
inDodd v. City of Jackson, 238 Miss. 372, 396-97, 118 S0.2d 319, 330 (1960), andin later decisons
has expanded the lid. I n re Enlargement of Corporate Limits of Hattiesburg, 588 So.2d 814,

818-19 (Miss 1991). Thislist of gopropriate consgderations for the chancery court has Snce grown to
tweve InreEnlargement of CorporateLimitsBoundariesof City of Gulfport, 627 S0.2d 292,
293 (Miss. 1993). "Thesefactors, however, are only indiciaof reesonableness, not separate and distinct
tegsin and of themsdves" Bassett, 542 So.2d a 921. The chancdlor must consder dl of thesefactors
and determine whether under the tatdity of the drcumatancesthe annexaionisreasondble. 1d. at 921-22.
See also In re Extension of the Boundaries of the City of Vicksburg, 560 So.2d 713, 716

(Miss. 1990); In re Enlargement of Corporate Boundaries of the City of Boonevillev. City of
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Booneville, 551 S0.2d 890, 892 (Miss. 1989); I n re Extension of the Boundaries of the City of
Jackson, 551 So.2d 861, 864 (Miss. 1989).

120. A determination of "reasonableness’ has taken on a rather dubious connotation in Missssppi

jurisprudence. FromIn re Extension of the Boundaries of the City of Columbus, 644 So.2d

1168, 1171 (Miss. 1994), wefind this languege:

As the law now gands, "The judidd function is limited to the quedtion
whether the annexation is reasoneble™ Jackson, 551 So.2d at 863.
Reasonablenessis determined by andyzing twelve factors announced by
thisCourt in prior casesto seewhat they "indicate” | d. Thisgpproach has
been criticized as abitrary for faling to provide adequate guiddines for
reeching the ultimae delerminaion. See In the Matter of the
Enlargement of the Corporate Limits and Boundaries of the
City of Gulfport, 627 So.2d 292 (Miss. 1993), (Smith, J,, dissenting,

"I am convinced that the test has been expanded o far that now it is
abolutdy memningless”); Matter of Boundaries of City of

Vicksburg, 560 So.2d 713 (Miss. 1990) (Sullivan, J. dissenting, "
'Reasonabl€ isnow determined by the length of the chancdllor'snose, or
foot, if you prefer.”); Matter of the Boundariesof City of Jackson,
551 So.2d 861, 878 (Miss 1989) (Blass J dissnting, "[T]he
proliferation of ‘indicia of reasonableness;’ ... can only lead one to the
conduson that ‘indicia of reasonableness are ather now devoid of
substance or so mdlegbleasto bemeaningless™). Althoughweretain our
"Iindidd’ for the purposes of today's decison, we emphagize thet fairness
to dl parties has dways been the proper focus of our reasonableness
inquiry. Thus we hald that muniapdities must demondirate through plans
and othewise, that resdents of annexed areas will recaive something of
vaue in return for thair tax dollarsin order to carry the burden of showing
reasonableness.

21. Thetedt of reasonableness, then, has evolved into the twelve indida, as wel as an emphads on
whether resdentsin the annexed areas will recaive anything of vauein exchangefor their tax dollarsshould

the annexation be gpproved.
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22. Thetwdveindida asdated in Columbus, 644 So.2d at 1173 (citing Jackson, 551 So.2d a

864), aeasfollows

(1) the municipdity’ s need for expandon, (2) whether the area sought to
be annexed is reasonably within a path of growth of the aty, (3) the
patentid hedlth hazards from sewage and wadte digposd in the annexed
aress, (4) themunidpdity'sfinanad ability to meketheimprovementsand
furnish muniapa sarvices promised, (5) the need for zoning and overdl
planning in the areq, (6) the need for munidipd sarvicesintheareasought
to be annexed, (7) whether thereare naturd barriersbetween thecity and
the propased annexation areg, (8) the padt parformance and time dement
involved in the dty's provison of sarvicesto its present resdents, (9) the
impact (economic or atherwise) of the annexation upon thasewho livein
or own property in the area proposed for annexation area,'* (10) the
impect of the annexation upon the vating strength of protected minority
groups*? (11) whether the property owners and other inhabitants of the
areas sought to be annexed havein the padt, and in the foreseegble future
unlessannexed will, because of their reasonableproximity tothecorporate
limits of the municipdity, enjoy the (economic and socid) bendfits of
proximity to the municipdlity without paying therr far shareof taxes™ and
(12) any other factors that may suggest reasonableness, vel non.*

1. THE NEED TO EXPAND

a. The parties’ contentions
123. Theobjectorsarguethet Hattiesburg should develop the usablevacant land withinthe existing city
limits and that Miched Bridge, thecity'sexpert, contradicted himsdf in the case subjudice and other cases

in which he has been an expat. In Matter of Enlargement and Extension of the Mun.

1See Western Line Consol. Sch. Dist. v. City of Greenville 465 So.2d 1057, 1059 (Miss.
1985).

12See Enlargement of Boundaries of Yazoo City v. Yazoo City, 452 So.2d 837, 842-43
(Miss. 1984).

13See Texas Gas Transmission Corp. v. City of Greenville, 242 So.2d 686, 689 (Miss.
1971); Forbesv. Mayor & Bd. of Aldermen of City of Meridian, 86 Miss. 243, 38 So. 676 (1905).

14See Bassett v. Town of Taylorsville, 542 So.2d 918, 921 (Miss. 1989).
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Boundaries of the City of Jackson, 691 So.2d 978, 981 (Miss. 1997), Bridge testified about "legp

frog devdlopment” in a case where Jackson atempted unsuccessfully to annex part of Byram. ™ Bridge's
testimony concerned his opinion as to why it was poor planning to have "legp frog devdopment”, where
there were vacant and deve opable areas within the exiding dity limits

When you have vacant developable land that's nat put into productive
urban use, then it essantidly tends to be a drain on the economy and the
fiscd gructure of the aity. Vacant land--normdly to go from deve oped
areato vacant land to another developed area, you have to have roads.

The utilities have to extend through that vecant area. So the dty isin a
postion where they have expended in may (9¢) indances Sgnificant

resources to extend infrasiructure into vecant arees and through vacant

aress, and if the areadoes not develop or is not encouraged to deve op,

thenit becomesadrain onthedity becausethey haveto extend thoselines
further and further. Those are not in productive uses When those vacant

lands go into productive uses, then they tend to strengthen the tax base.

The converse, when you continualy gretch the rubber band, you know,

utimatdy it will bresk. The concept of srengthening the tax base by
ignaring thevacant land resourceswithin theexising aty isonthesmplest
bagsjud totdly wrong.

24. Wefindtheobjectors argumentsregarding Bridge unpersuasve. Bridgewastestifyingin atotaly
differant case about ameatter that isnot andogousto the casesub judice. IntheJackson annexation case,
we found that the annexation was unreasonable when Jackson sought to annex 25 sguare miles south of
the aty limits dting population decrease in the existing dty limits as wel alack of nead to expand to
contain anticipated growth. We wrote that the Jackson annexation effort amounted to nathing morethan
an atempt to annex more tarritory for the purposes of raisng tax revenue, which we hdd impermissble

125. Hatiesburg'sbrief counters the objectors arguments regarding the Bridge tesimony, and adds

there is no "magic buildout” figure required before an annexation is ressonable. Hattiesburg dited the

BActudly the chancdlor ruled in the City of Jackson's favor, but on appeal, this Court reversed
and rendered, holding that the City’ s proposed annexation of Byram was not reasonable.
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examples of Southaven (43 percent vacant), Madison (59 percent vacant), and Ridgdand (48 percent
vacant) as buildout figures where this Court has dlowed annexation to procead.
b. The chancellor's findings

126. The chancdlor found that Hattiesburg was "burding a the seams” especidly dong the U.S.
Highway 98 corridor in Lamar County. He adso noted thet there have been "numerous attempts' a
annexation in the lagt twenty yearsinthe samearea. Aswas noted in the opinion, and asis evident from
the exhibits(exduding aerid photographsthe chancdlor found supported hisfindingswhich arenat induded
in our record, but cited by the trid court), Hattiesburg is growing largdy in the direction of the area
propased for annexation. The chancdllor took a bustour of the PPA and afterward Sated:

[O]ne knew when entering the PPA : the treffic volume dong Hardy

Stregt-Highway 98 was equaly srong going into and out of Hattiesourg;

however, once leaving the area around incorporation in Lamar County,

the traffic volume dramaicaly dropped. Perhgps sourring some of this

growthin the PPA are busnessesthat have re ocated to the Highway 98

corridor from older Hatiesourg, induding Wedey Hospitd (formerly

Methodist Hospitd), goresa Turtle Creek Mdl, and PetroMotors. This

growth aso mirrors Hattiesourg'sinternd growth. The dities population

hasincreased about 10% snce 1990 (H-16), aswell, the building permits

aso continueto increase (H-8, 9, 10).
927.  Thechancdlor dso found that Hattiesburg had "dearly established its naturd aress of expangon.”
He found that the city was bordered to the Northand Eadt by the Leef River and the Bowie River andthe
flood plans adjacent to thoserivers. Also, hefound thet though there were large sections of undevel oped
land in South Hattiesburg, there were impediments to devdopment. Frg, alarge portion of theland was
owned by awedthy family which was devdoping the land at "their own pace™ Second, ancther portion
of the areawas described by the chancellor asalow income areathet will nesd moretimeto develop. He

further found that the PPA had been " devd oping without dity entanglements' and lacked regiond planning.
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The chancdlor noted thet "hephazard growth, the lack of infrastructure, and the lack of building codesis
not in the best interegts of future owners and resdents of the area”
128.  Thechancdlor aso found that because Hattiesurg isgrowing, it needed atax baseto continueits
growth. As noted by the chancdlor, "Hattiesburg is the obvious economic enginein the region.”
129. Thechancdlor addressed theobjectors contention that Hatti esburg had no need to annex because
40 percent of its exising area was vacant land, and in so doing, the chancelor found this evidence
unrdiable because it was not derived from expert testimony or other evidence. Moreover, the chancellor
found that, unlike Jackson, 691 So.2d at 981, Hattiesburg's existing vacant land would not burden the
aty.
130.  Accordingly, the chancdlor found Hattiesourg's need to expand was reasongble.

c. Supporting Evidence
131. Bemie Hlers Director of Public Servicesfor the City of Hattiesourg, hasworked for the City of
Hattiesourgance 1990. Hetedlified asto the aty's need to expand by giving ahisory of the City’ sgrowth
snce he had been a city employee. SHlers tedtified thet in 1990, the primary development was in the
Westover-Highway 98 area, dong the southsde, but sncethat time, there had been continued westward
growth by the City.
132. SHlersdtedified that duetowestward growth of thedty, it wasdecided that aonemilliongdlon
water tank would be needed, ingteed of the origina proposed 500,000 gdlon tank. Asfar asthe City's
growth into the PPA, Sdlers tedtified thet exidting busnesses had rdocated and built in the PPA, that
numerous new businesses had built in the PPA, and that there were sarvice gations, retaurants, shops,
condruction and equipment companies, banks, acar dedership, and achurch ether being built or dready

completed in the PPA. Sdlerstedtified that “[w]€ ve had numerous deve opmentsthere’ and thet “you' ve
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just seentremendousgrowth dongtheold Highway 11.....Soit’ sheen numerousgrowth hasjust continued
to thewest.”
133.  Miched Bridge, thecity'sexpert, testified that Hattiesburg hed experienced agrowth of over 4,000
people when he compared the 1990 census numbers to the 1999 esimates. Such growth, he tetified,
"dealy" points out aneed for municipd expangon.

d. conclusion
134. The Jackson annexation case is indructive here. Jackson's annexation, we determined, weas
unreasonable because the City smply did not need theland. However, the chancdlor found, reasonably
S0, that Hattiesburg's growth is concentrated in the part it seeks to annex. Moreover, as noted by the
chancdlor, Hattiesourg is "burding a the seams' dong the Highway 98 corridor.
135. The ohjectors ds0 argue thet there is testimony concerning Hattiesourg' s having greater then 40
percent of usable vacant land within the City.**  We have dedined to st an absolute amount of ussble
vecant land thet would prevent annexation. AsHattiesburg has pointed out, we have gpproved annexation
in Southaven, Madison, and Ridgdand, which had usable vacant land of 43%, 59%, and 48%,
respectivdy. Matter of City of Horn Lake, 630 So.2d 10, 18 (Miss. 1993); Enlargement and
Extension of Mun. Boundaries of City of Madison v. City of Madison, 650 So.2d 490, 496
(Miss. 1995); Extension of Boundaries of City of Ridgeland v. City of Ridgeland, 651 So.2d
548, 554-56 (Miss 1995). The record is undear as to how much land within Hattiesburg's bordersis
actudly usable vacant land, but the pointismoot.  We smply have no established number that must be

reached to entitle a ity automatically to expand.

%\We must aso keep in mind that the chancdllor found this evidence as to percentage of usable
vacant land to be unrdiable.
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136. The chancdlor's findings as to Hattiesburg's need to expand are supported by subgtantid and
credible evidence.

2. PATH OF GROWTH

a. the parties’ contentions
137.  Theobjectors do not argue thet the PPA is not within the peth of growth of thecity. Insteed, they
argue that thisindicium of reasonableness goes to what rale the City played in the growth of thearea, and
inso doing, the objectors argue that [ he city hasthe burden of proving that the areagrew because of the
City, natingpiteof it."  They contend thereisno ascertaingble " path of growth,” asHattiesburg isgrowing
indl directions. Hattiesburg concedesthet thereisnot asingle peth of growth, but that the areaproposed
for annexation liesin "d' path of growth.

b. the chancellor's findings
138. Asto thisisue the chancdlor addressed eech parcd individudly. He found parcd A "wasin
Haitiesburg's obvious peth of growth.” Additiondly, the chancdlor noted thet First Baptist Church of
Hattiesburg purchased 40 acresin Parod A, Henoted that both city and county experts believed parcd
B was in the City's path of growth. Also, a church located in Parcd B dreedy received fire and water
savices from the City.
139.  The chancdllor found thet Parcd C, the largest parcd, contained the mast development, as wll
asthemost vacant land. He found thet like Parcd A, Parcd C was adjacent to the City, accessible by
exiging roads and had on-going deve opment and condruction. He noted that bath the City's expert and

the objectors experts tedtified thet the parcel was largdly in the path of growth.
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140.  Further, the chancdlor found thet Parcds D and E were in the peth of growth of the City as 0
noted by expertsfor both the City and the objectors. Additiondly, the chancdllor took note of thefact thet
the primary landowner in Parcd E wasin favor of annexation.

141. Thechancdlor conduded, "Based on the evidence of past annexaions, the growth higtory of the
areg, theview, and the tatdity of the facts sated above, the Court findsthe areas are in the City's path of

growth."

C. supporting evidence

142, SHlersoffered tesimony that the PPA wasinfact inthe path of growth of the City. Sdlerstedtified,
inter dig, thet the City had made “numerous investments’ to upgrade and improve the water sysem in
anticipation of the City’s westward expansion, and that “water and sewer” had been provided to the
western area.
143. TheCity'sexpat, Mike Bridge, tedtified asto peth of growth:

..dearly, theresdentid path of growthfor thecdity of Hattiesburg hasbeen

inawegerly direction as evidenced by the land use assodiated with the

development that occurred both during and after theseannexations. And

if youlook at the intengty of the devel opment, it becomes very deer that

the intengty of devdopment dong the Highway 98 corridor drops

dgnificantly once you leave the corporate boundaries of the City of

Hattiesburg. And that'sbecause of theleve of sarvices-thedifferent leve

of sarvices provided by the City of Hattiesourg versusthe unincorporated

portion of Lamar Courty.

d. conclusion

144.  Aswehdd in City of Jackson, 551 So.2d & 865, and the chancellor wrate in his opinion, the

path of growth factor only requires a city to show thet the areas desired to be annexed arein "'d’ path of
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growth: "not necessarily the mogt urgent or even the city's primary peth of growth.”  Hattiesourg has not
only shown thet this annexation arealisin "d' path of growth, but it gppears from the record thet the PPA
may very wel bein"the' path of growth of thedity of Hattiesburg. Thereisnothing intherecord to indicate
the chancdlor'sfindingsasto path of growthwereunreasonable. Thereissubgtantid and credibleevidence

in the record that, indeed, Hettiesburg is growing in the direction it seeksto annex.

3. POTENTIAL HEALTH HAZARDS

a. the parties’ contentions
145.  Hattiesburg argues that the evidence on thisfactor wasfar sronger than in ether the Jackson or
Horn Lake cases cited by the objectors. The City dso points out thet the objectors do nat argue the
chancdlor was manifesly wrong in hisfindings.
146. Theobjectorsarguethat septictanksor city sawersal bresk down eventudly, thet part of the PPA
was dready recaving sewer service from the Lamar Park Water and Sewer Assodidion, and that any
sawer problems in the area are as much the fault of Hattiesourg as that of Lamar County because of
objections by Hattiesburg to Lamar County extending sewer coverageintothearea. Findly, theobjectors
cite Horn Lake for the propogtion that "septic tanks are a rdaively indgnificant factor in the overdl
reasonableness determination.” Horn Lake, 630 So.2d at 20 (citing City of Jackson, 551 So.2d at
866).

b. the chancellor's findings
147.  Thechancdlor noted the septic tanksto be an “inggnificant” factor asso sated in Horn Lake.
However, he found that Hattiesburg's sawage and waste disposa system was superior to thet of Lamer

County. The chancdlor noted from the testimony of Jm Weston, Missssppi Department of Hedth soil

25



and wagte digposd expart, thet inthe PPA therewerefailing septic systems, badly maintained lagoons, and
other undghtly problems that were potentidly diseese soreading. Weston found that the PPA depended
on ground water which can be infected by septic discharge. The chancdlor noted that the problems hed
largely been corrected, but that many of the problems hed resurfaced.  There were no formd plans or
sudiesby the County toindal asawage sysem. The chancdlor aso noted thet the city collected garbege
twice per week, whereas Lamar County only collected once per week.

C. supporting evidence
148.  Withthead of photographs, Weston testified about potentid sewage problemsin the PPA. His
tesimony reveded severd "mdfunctioning or partidly mafunctioning’ sewage sysems in the PPA, and
where Weston did nat find "malfunction” he sometimes found "somelevd of difficuity” with sawegeinthe
PPA. Weston a0 tedtified that "[t]he problems would be either dow or backing-up talletsinthefadlity.
And, of course, the main problem would be thet, when the fidd linefalls, it would discherge into asorm
water drain which doesnt receive any treatment before it enters the environment.”

d. conclusion
149. Weston painted arather blesk picture of some of the sawage areasin the PPA, epedidly in his
discussion of the potentid for disease contamination.
150. Theobjectorsheretake somewhat out of context certain languageintheJackson annexation case
when they argue that the issue of septic tanks was rddivdy "inggnificant” and thet in the case sub judice
thisindicum of reasonablenessshould not waighin favor of the City. What wecondudedin Jackson was
that based on the facts and crcumstances peculiar to that particular case, theissue of septic tankswas“a

rdatively inggnificant factor in the context of today’ s overd| reasonableness inquiry.” 551 So.2d a 866.
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B1.  Intheend, the chancdlor’s condusion on this particular indicium of ressonableness is supported
by subgtantid and credible evidence.

4. FINANCIAL ABILITY

a. the parties’ contentions

f52. Hatiesburg bdievesit can aford to annex; and the objectors, of course, take the opposite view.

b. the chancellor's findings
153. "Hattiesburg dearly established its financid dhility to support to proposed annex area”

C. supporting evidence
4. Eventheobjectors witness Joe David Nichals chief adminidrative officer for the City of Biloxi,
tetified on direct examination that Hattiesburg hed the finanaid ahility to perform theannexation. Heeven
wat 0 far as to date that Hattiesburg's proposed sdes tax revenue esimate was conservaive.
Additiondly, the City presented documentary evidence via Exhibit H-63 (Services & Fadlities Plan),
wherain Hattiesburg detailed its revenues and expenditures before and after the annexation. Moreover,
the City'sfinancid manager, Joseph Townsend, testified that Hattiesburg " can reasonably expect to meet
these finanad projections for services in the annexed area” Additiondly, Townsend tedtified that
Hattiesburg hed the financid hility to meet the annexation codts even without the issuiance of bonds

d. conclusion
1655. Hattiesurg dearly demondrated its financid ability to afford the annexation, as evidenced by
Bxhibit H-63 and the tesimony from the dty's finencdd manager. Not only did Hattiesburg's financid

maneager tedtify thet Hattiesburg could afford the annexation, but likewise, the objectors expert tedtified
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thet the City hed the finendd cgpatlity for this annexation. Again, the chancdlor’ sfindings on thisissue
are supported by subgtantid and credible evidence.

5.NEED FOR ZONING AND OVERALL PLANNING

a. the parties’ contentions
156. The objectors argue tha they have a planning department with a full-time g&ff, as wel as
subdivison regulations. They cite the Canebrake deveopment (which is not part of the PPA) as an
example of the high devd opmentd sandards of Lamar County. Theobjectorsaso arguethat the City can
provide no gregter servicesthan Lamar County. Not surprisingly, Hattiesourg refutes these assartions by
the objectors.  The City argues that it can provide more planning sarvices and cdled the Lamar County
planning director adversdy asitsfirg witness to show where Lamar County was lacking in this area

b. the chancellor's findings
157.  The chancdlor found that Hattiesburg "touted” its zoning regulaions and building codes and thet
Lamar County had only "basic’ zoning tools He dso found that the County had no building codes As
such, hefound this annexation asit rdaes to thisindicium to be ressonable.

C. supporting evidence
158.  Alana Abney, county planner for Lamar County, was Hattiesburg'sfirg witness. Abney admitted
that Lamar County hed not adopted an dectrica code, aplumbing code, a mechanicd code, nor ahousng
code, and that Lamar County hed only adopted a nude dancing ordinance, a hog farm ordinance, a
floodplain management ordinance, and subdivison regulaions

d. conclusion
159.  The chancdlor found that the PPA in Lamar County hed aneed for zoning and planning. The

objectors bedicdly point out thet there is a planning department within Lamar County, but they failed to
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show thet the chanadlor’ sfinding of aneed for zoning and planning was not supported by subgtantid and
credible evidence.

6. NEED FOR MUNICIPAL SERVICES

a. the parties’ contentions
160. The objectors argue that the evidence revedss the residents of the county are stisfied with the
savices dready provided by the County. Hattiesburg assarts that the objectors did not show the
chancdlor was manifestly wrong asto thisindiciaof reesonddleness b the chancellor's findings
61. Thechancdlor found that the PPA was more like Hattiesburg than Lamar County, that is, more
urben then rurd. He dited increased traffic, more commerdid deve opments, the development of alarge
subdivison, the purchese of land intheareaby FHrst Baptist Church, aswel astaksof future deve opmert,
asfactors pointing to aneed for municipd sarvices. He dso found thet the additiond police protection the
city could provide "can only be an enhancament.” The chancdlor correctly noted thet this factor focuses
on whether aty sarviceswould "ill benefit” the PPA.

C. supporting evidence
62. Charles Sms, Hattiesburg's Chief of Police, tedtified thet the City could provide the PPA police
sarvice with exiging Hattiesburg City Police personnd.  Sims dated that the Lamar County Sheriff's
Department had gpproximatdy 500 souare miles to petral with limited personnd, while the Hattiesourg
Police Department hed only 49 sguaremilesto patrol with “fiveto Sx timesmore personnd and resources’
than the Lamar County Sheriff's Department.
163. Chief Smstedtified thet county roadswerethe only roadsthat had anincreeseinfatdities Hedso

tedtified thet the County was not able to run radar to enforce speeding laws
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164. Retired Hattiesourg Fire Chief George Herrington tetified thet the City proposed to condruct a
fire gation and gaff it with twelve persons, four of whom would be assigned to each shift for 24-hour
coverage. Funding for the station would be provided from the City's generd fun and the municipd rebete
fund. Until the gation could be built (which would teke ayear or maore), an exiding Sation neerby would
be used inthe PPA. Lamar County fire coordinetor James Smith testified thet there were currently  two
dationsintheNortheaest Lamear firedigrict, thet thedigtrict rdlied partidly on voluntears and thet the digtrict
did nat currently have aladder truck.

d. conclusion
165.  Thechancdlor’ sfinding thet the PPA would benefit from ity serviceswas supported by substantial
and credible evidence.

7.NATURAL BARRIERS
166. Asnoated by the chancellor, the City and the objectors agreed that no neturd barriersimpacted the
ressonableness of the annexation.

8. PAST PERFORMANCE TO PRESENT RESIDENTS

a. the parties’ contentions
f67. Hatiesourg merdy adopted the findings of the chancdlor in this regard as its argument. The
objectors arguethisfactor "weighs heavily” againg the City; thet there are areasin Hattiesourg which have
beenannexed, someaslong as 18 years ago, which have never recaived city services, and, that somearess
of the aity, such asthe PAmea's Crossing area have only recently gained city sarvices

b. the chancellor's findings
168.  Thechancdlor foundthat "Hattiesurg asserted agood past performance, and noted the continued

expandon of sawer sarvice into previoudy annexed aress, building of fire gations, and improvementsto
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the police department. The chancdlor took noteof the objectors argument thet there have been problems
in getting portions of the 1991 PPA up to city Sandards, and that there had been afalure to extend
Hattiesburg's “economic boon” to poorer aress of the city. In the end, the chancdlor found thet
“Hattiesburg' s past performance  has been good and reasonably rdaed to the growth and needs of the
area”
C. supporting evidence
169. Thereistestimony in the record from Emmett Wyman, whose business hed been in the aity limits
ance 1982, and who iill received water and sewer utilitiesfrom Lamar County. Hetestified thet anumber
of busnessesin buildings around him aso received water and sawer servicesfrom Lamar County dthough
they are within the corporate limits of Hattiesourg. Wymean went into detall as to the efforts he made
through the years, to no aval, to be connected to Hattiesburg' swater and sewage sysem.
d. conclusion

170.  Of dl theindida, the one in which Hattiesourg is most lacking is thet of pedt performance in the
provison of dity servicesto its present resdents. During ord argument in the case sub judice, the City’s
atorney was asked about Hattiesburg's pagt performance and the time dement involved in the City’s
provisonof sarvicestoits present residentstaken in by prior annexation efforts, and the response fromthe
City’ satorney wastha “past performance can either be ‘reasonable or “misarable,’” and thet therecord
before this Court would reved that while perhgps somewhat lacking, the City's pest parformancein its
provison of servicesto other annexed aress was a lesst “reasonable” When consdering the record on
thisindicdum of reasonabdleness and weghing it againg the other srides the City has mede, thisindicium at

the very mogt weighs dightly againgt Hattiesourg.
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71.  Addtiondly, no Sngleindicium is digoostive of the overdl reesonablenessinguiry, aswelook to
the overdl reasonableness of the annexation. The chancdlor must consder dl of these factors and
determine whether under the totdity of the drcumstances the annexation is reesonable. These factors,

however, are only indiciaof reasonableness, not separate and digtinct testsin and of themsdves Bassett,

542 So.2d at 921.
72. However, this case represents yet ancther example of the need to serioudy condder previous

suggedtions meade by our colleagues on this Court.  Judice Sullivan, in his dissnt in Vicksburg, ad
Judtice Pittman, inhisspedd concurrencein Columbus, proposed adifferent goproach to ascertain “what
is reasonable in the annexation process” In Columbus, Judtice Rittman refarred to Judice Sullivan's
suggestionsin Vicksburg:

| propose that amunicipdity, in order to go forward with any annexation,
mudt firg show by a preponderance of evidence, thet it now adequatey
provides dl municipa sarvicesto dl areasdready within muniapd limits
If, inabifurcated trid, the munidpality meatsthisrequirement, thecity may
then proceed to show why annexation is necessary, and exactly what,
when and how it will provide sarvicesto the areato be annexed.

If this is accomplished, annexation may be granted but the chancelor's
judgment mugt st out atimeteblefor theaty to accomplishwhat it dams
it can for the newly annexed area. If, & the end of the period set out inthe
judgment the protestors can show by a preponderance of the evidence
that the city has not provided the promisad services, then the chancdlor
mug set the annexaion asde.

Columbus, 644 So.2d a 1185, quoting Jugtice Sullivan in Vicksburg,
560 So.2d at 717.

In Columbus, Judtice Aittman Sated further:;
The suggedtion of Judtice Sullivan began to gpproach the idea thet the

Legidature, through its enactments, more fully dedt with the question of
annexation then the Court before redlized or acknowledged.
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While the judicaly established “indicd’ seemed to be a good way to
measure the need for annexation and the reasonableness of annexation,
this Court has so extended thecongderation of "indidd’ and thediscusson
of the indida to the point that it has become exdusve of other
condderaions in its gpplication and as sated above, by dissent, often
meaningless It is "unreasonable’ for this Court to continue to impose a
judidd scheme in the area of annexation while halding annexaion isa
legidative far.

While we have written thet the question of annexation is legidative and
should bededt withinthelegidaiveforum, we have continuoudy, through
judiad pronouncements, atempted toimproveonthesauteand wehave
conduded thet the Satute failed in its completeness. We have acted as
though the Legidature did not act and we created ajudicid plan that now
isinsufficent. We have reached an impasse 0 that this Court isboxed so
thet dl we can do isafirm the chancdlor's findings

Mog of the objections mede to the judida scheme of determining
annexaion are basad on the fact that individud objectorsarepleced a a
tremendous disadvantageto the municipdlity seeking to annex property of
persons not wanting to be annexed. We should not ignore benefits
obtained by usng the court established indicia; however, we should dso
recognize tha the indida crested and implemented through court
decisons, gpeek only to the neads of the munidpdity. The Legidaures
scheme gives amore complete condderation to Qonoars
not only of the municpdity but the concarns and the

rights of the objectors. In the future, the Satutory scheme should be
adhered to fully when dedling with annexation.

Theindidaof reasonableness place too much empheads on the effects of

annexationon theannexing municipdity and little emphasis on those about

to be annexed.
Columbus, 644 So.2d at 1185.
173.  While we may be gpproaching a need to employ a timetable gpproach and implementing a
procedurd remedy in the nature as discussed by Judtice Sullivan and Justice Pittmanin Vicksburg, and

Columbus, respectively, weare stisfied that “the baanaing of eqity, fairness and determination of what
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is reasonable in the annexation process’ can best be accomplished in today’ s case by utilizing the well-
edtablished indicia of reasonableness.
9. SOCIAL AND ECONOMIC IMPACT OF ANNEXATION

74.  Lamar County hed vated overwhdmingly to remain a dry county, thereby prohibiting the sde of
dcohdlic beverages. Since Hattiesburg is wet, this poses whet the objectors view as asodid impact.r
The chancdlor noted thet courts have traditiondly been neutrd on the issue of doohal, ating Pharr v.
State, 465 S0.2d 294, 297 (Miss. 1994). Moreover, theimpected areawill involve 3.6 Square miles of
the County, and not render dl of Lamar County awet county. However, this Court is not unmindful of
the strong opinions of hard~working, tax-paying dtizens who take ether a pro-acohal or anti-acohol
dance when this issueis presented to the dtizenry viareferendum. Certainly, in acase such asthis, there
isthe opportunity to express opinions, pro and con, asto the resullting increasein dcohol sales because of
the gpplication of the City’s ordinances to dtizens in the newly annexed territory. Inesmuch as we are
bound by the record, there is nathing in the record which indicates that the chancdlor's findings on the
socid impact of dcohol were not supported by subgtantid and credible evidence. As naoted by the
chancdlor onthispoint, “[t]hejurisdictiond choiceof dry or wet was crassed in 1966, after which dcohal
sdesfollowed Hattiesourg into Lamar County. An extenson of passible doohal sdlesinto the proposad
annexed area, though cartainly againg the tenor of the referendum and the passonate objection of
witnesses, does not have the same impact as afirg crossng.”

175.  Additiondly, the objectors argue thet annexation will mean higher taxesfor the peopleliving inthe

PPA. The chancdlor noted that cost/bendfits were subjective and impossible to quantify, and that

The issue of acohol was addressed in the chancellor’s opinion under Indicium 12 (any other
factors, etc.), while the parties addressed thisissue under Indicium 9.
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Hattiesburg would provide some sarvices not provided by Lamar County. The chancellor was adtute in
his andyds when he ated that while Lamar County hed an excdlent Sheriff’ s Department, the City of
Haitiesurg Police Department, with 1/10 the service areaof the Lamar County Sheriff’ s Department and
five or 9x time more personnd, certainly could provide excdlent law enforcement coverage, plusabetter
fire protection rating in the PPA would resuit in lower fire insurance premiums, and the PPA would have
highly trained professond fire personnd on duty 24 hoursaday.
176.  The chancdlor found that the ditizens in the PPA would bendfit overdl from munidpa sarvices
The objectors argue that the annexation would have a negative finandd impeact on Lamar County and its
citizens dueto aloss of $97,000 in tax revenues per year, in addition to logt justice court fines and 911
money. The chancdlor noted thet the portion of Hattiesburg dreedy in Lamar County accounted for 22
percent of the tax basefor the entire county, yet the County did not use 22 percent of itstaxesinthet area.
No baance sheet was provided to the chancdlor quantifying the cost/benefit andys's and the chancdlor
rightfully found this area animpossible oneto quantify. Moreover, “themerefact that resdentsinthe PAA
will haveto pay moretaxesisinaufficent to defeat annexation.” 1n re Enlargement and Extension

of Municipal Boundaries of the City of Biloxi, 744 S0.2d 270, 284 (Miss. 1999). Again, the

chancdlor’ sfindings on thisindidum are supported by subgtantid and credible evidence.

10. IMPACT UPON MINORITY VOTING STRENGTH
77.  Although the objectors argue thet the PPA ispredominatdy white and thiswould negatively affect
the vating strength of minority voters, they offered no proof in support of thar argument. Hattiesourg

offered exhibits which showed that the nonrwhiteracid compogtion of the dtizenry within theexiging dty
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limits was 41.8 percent, contrasted with a41.6 percent non-white raciad compaosition within the enlarged
territory.  The white population would rise by .2 percent from 58.2 percent to 584 percent. The white
vating age population would increase .1 percent to 64.4 percent with the annexation, while non-white
voting age populaion would decrease by .1 percent to 35.6 percent.
178. Wehddin Matter of Extension of Boundaries of City of Columbus, 644 So.2d 1168,
1180 (Miss 1994), that where voting strength isin dispute, we do not afford grest weight in cassswhere
theissueisnat raised by one with gdanding. The objectors presented no evidence of dilution nor did they
offer any minority objector witnesses aggrieved by such adilution, and the chancdlor so found thet the
proposed annexation would have*“little, if any, effect on minority vating srength.” The chancdlor’ sfinding
on thisindidum was not manifesly wrong.

11. BENEFITSOF PROXIMITY TOTHE CITY
179.  Thisindidum focuses on theissue of whether property owners and other inhabitants of the PPA
would be able to enjoy the bendfits of the dity because of the reasonable proximity to its corporate limits
without paying their shareof taxes. The chancellor found thet the growth of the PPA waseither "spill-over
growthfrom Hattiesburg, or growthintended to tekeadvantage of Hattiesourg'sgrowth.” Asthechancdlor
noted from histhorough and complete assessment of the annexation, "Clearly, Hattiesourg isthe economic
enginefor thisregion." It gopears from the record in this case that if the resdents and busnessownersin
the PPA were dlowed to continue to remain outsdethedty limitsof Hattiesourg, they would berecaiving
the City’ s bendfits without paying the taxes for the City’ s support. Certainly, the chancdlor’ sfindingson
thisindicium are supported by subgtantia and credible evidence.

12. OTHER FACTORS
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1180.  Inaddition to dcohol sdes? the chancdlor dso addressed under thisindicium, annexation and
vating,*° the concerns, pro and con, of someaf thechurchesin thearea, the concernsof certain developers,
the “usversusthemrivary” between County and City ditizens, and the effect of the annexation on the Oak
Grove community.® The objectors argue that the community of Oak Grove will lose its "sense of place”
if incorporated into Hattiesburg.?? Hattiesburg argues that it is not unusud for neighborhoods within a
munidpdity to have an identity, and dites the Bdhaven neighborhood in the city limits of Jackson as an
example There is no doubt thet indeed the Behaven area of Jackson is unigue in its resdentid
characteridics and neighborhood unity. The partiesin the case sub judice fervently assart their respective
pogtions as to whether the Oak Grove community’s "sense of place” conddering the totdity of the
areumstances, issubgtantid enoughtojudtify afinding of unreasonableness, insofar asthe City’ sannexation
of this community is concerned.

181.  ThisCourt should cartainly not beunmindful of avery common occurrencein Missssppi, thet being
the unifying effect which a public schoal has on acommunity, whether incorporated or unincorporated. It

is obvious even from the scant record before this Court regarding the Oak Grove Schools? aswel asthe

18A s previoudy noted, while the chancellor addressed a cohol salesunder Indicium 12, the parties
and this Court have addressed thisissue under Indicium 9.

¥Numerous objectors had voiced concern that they had been unable to vote on the issue of
annextion.

2The Oak Grove community has been involved in the past in supporting its own incorporation
effortsand in opposing Hattiesburg' s annexation efforts. See I ncorporation of the City of Oak Grove
v. Hattiesburg, 684 So.2d 1274 (Miss. 1996); Matter of Enlargement of Corporate Limitsof City
of Hattiesburg, 588 So.2d 814 (Miss. 1991).

2| n his opinion, the chancellor mentioned the Oak Grove Community in addressing both Indicium
9 (Sociad and Economic Impact of Annexation), as well as Indicium 12 (Other Factors). In ther briefs,
the parties focused on the effect of annexation on the Oak Grove Community under Indicium 12.

2The Oak Grove Schools consist of an elementary school, middle school, and high school.
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reported decisonsin footnote 20 of this opinion, thet the Oak Groveresdentshavefor yearshed astrong
sense of community pride and have been very suppartive of their public schoadl in Osk Grove”  Among
the witnesses testifying before the chancdlor in the case sub judice concerning the Oak Grove community
and the Oak Grove Schools were Lamar County Supervisor Mike Backstrom, Mdva Maples, Anthony
Mozingo, and Thomeas Price, who tegtified that the Oak Grove Schoal was “a centrd unifier in the Oak
Grove aea” While the Oak Grove Concerned Citizenswere aparty inthe 1991 Hattiesburg decison
of this Court, scant if any reference is made to the Oak Grove Schools. On the other hand, therewas a
least some discussion of the Oak Grove Schoolsin the 1996 Oak Grove decison of thisCourt, wherein
this Court afirmed the chancdlor’s decison to gpprove Hattiesourg's annexaion efforts, with one
exception, and to disgpprove Oak Grove sincorporation efforts?* On the schoal issue, this Court stated:

The Lamar County School Didrict hasjoined in the present gpped basd
upon the nation that an affirmance of the denid of the incorporation of
Oak Grove by this Court will leed to a future annexation of this area by
Hattiesburg. The Schodl Didrict is concerned about such an annexation
in light of the Dupree v. Moore, 831 F.Supp. 1310 (S.D. Miss.
1993)(Dupree 1) decison, which would likely causeany annexed aress
iInOak Groveto become part of Hattiesburg' sschoal digtrict. The school
digrict misses the bagc point, however, that the present case is not an
annexationcasea dl. Theproper forumto argue about the adverse effect
annexation would have on their schodl didtrict isin an annexation case,
when and if Hattiesourg attempts once again to annex thisarea....

#This Court can take judicid notice of the fact that Oak Grove High School, a Class 5A school
as S0 classified by the Mississippi High School Activities Association, which dassficationisbased on high
school student population, played Wayne County at Oak Grove on Friday, November 29, 2002, for the
South-haf 5A footbal championship. While footbal is but one aspect of apublic school system, thereis
no doubt that Oak Grovefootball isyet another positive factor for the Oak Grove community, drawing the
citizens together for a common cause, which, in the end, brings about better working/socid relationships
among the Oak Grove citizens.

24The chancdllor had approved Hattiesburg' s annexation petition, except for the City’s efforts to
annex approximately 20 acresof land in Lamar County, which included the community of Oak Grove. 684
S0.2d a 1275. The chancellor’ s decision was affirmed in toto by this Court. 684 So.2d at 1280.
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684 So.2d at 1280.
182. Bu for the Lamar County School Didrict's reference to the federd didtrict court’s decison in
Dupreell, cited supra, inour 1996 Oak Grove case, and our discusson of the effect of annexation on
exiding schodsin Matter of Enlargement and Extension of theMun. Boundaries of the City
of Jackson, 691 So0.2d 978, 985-88 (Miss. 1997),infra, thereshould belittle concern about thefuture
of the Oak Grove Schoals in this current annexation litigation. Miss. Code Ann. 8§ 21-1-59 dates in
pertinent part:

Provided further, that any future changesin the boundaries of a presently

exiging muniapdity which extendsinto or further extends into a county

other than the county inwhich themunicipdity’ sprincipd officeislocated

shdl nat affect the public schoal didtrict located intheannexed areg, unless

and until consant thereto shl have first been obtained in writing from the

board of trustees of the schoal didrict proposad to be partidly or wholly

induded in the change of municipa boundaries.
As noted by this Court in Western Line Consol. Sch. Dist. v. Greenville Mun. Sch. Dist., 433
So.2d a 955-57, this portion of the gatute which was amended via 1977 Miss. Laws Ch. 379, dearly
providesthat aschoal digrict (located in adifferent county than thet in which the annexing “munidpelity’s
principd officeislocated”) in the propased areaof municipd annexation is unaffected by such annexation
“in the absence of written consent of the board of trustees of the adjacent county schoal didtrict.” 1d. a
957.
183. However, the Lamar County School Didrict’s concerns about the federd court decison in
Dupree |1, as st out in our 1996 Oak Grove decison appear to be well founded, because a close
reading of Dupree || cdlsinto question the legdity of the 1977 and 1978 amendments to Miss. Code

Am. 8§ 21-1-59, inasmuch asthey apparently never received federd predearance under section 5 of the
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Vating Rights Act of 1965, as amended, 42 U.S.C. 8 1973c. See Dupree v. Moore, 831 F. Supp
1310, 1312.%

84. TheDupree decisons dso discuss Miss Code Ann. 88 37-7-103 and 37-7-611, and the last
pronouncement in the Dupr ee line of casesis aone-page order from the United States Supreme Court
wherein thet Court Sated:

The judgment is vacated and the case is remanded to the United States
Didrict Court for the Southern Didrict of Missssppi to darify whether it
has enjoined only Section 47 of the Uniform School Law, 1986 Miss.
Gen. Laws Ch. 492, or whether it has dso enjoined the effect of Section
52 of the Act (codified asMiss. Code Ann. § 37-7-103 (1972 & Supp.
1990)), insofar as Section 52 implicitly repedled Miss. Code Ann. § 37-
7-611 (1972).

514 U.S. 1059, 115 S.Ct. 1684.
185.  Asnoted above, the case before ustoday is not the fird time we have expressed grave concerns

over the effect annexation has on exising public schodls InMatter of Enlargement and Extension
of the Mun. Boundaries of the City of Jackson, 691 So.2d 978, 985 (Miss. 1997), we Sated:

Of mgor concernto this Court isthe effect on the existing schoal didrict
boundaries if the annexation were to be afirmed. It is the dedre of the
res dents of the proposed annexation areathat thair childrenremain apart
of the Hinds County School Didrict. At the time of the trid, the law
concerning whether or not an annexed area would automaicaly be
incorporated into the schoal didrict of the annexing munidpdity wasina
date of flux and the chancdlor dedlt with thisissue asthelaw sood & the
timeof trid. That is, thet the boundaries of the school digrictswould not

#See alsoMoorev. Dupree, 514 U.S. 1059, 115 S.Ct. 1684, 131 L .Ed.2d 550 (1995); L amar
County Bd. of Educ. and Trustees v. Dupree, 514 U.S. 1059, 115 S.Ct. 1684, 131 L.Ed.2d 550
(1995); Lamar County Bd. of Educ., 114 S.Ct. 872, 127 L.Ed.2d 69 (1994); Moore v. Dupree, 510
U.S. 1068, 114 S.Ct. 872, 127 L.Ed.2d 69 (1994); Dupreev. Moore, 503 U.S. 930, 112 S.Ct. 1462,
117 L.Ed.2d 609 (1992); Dupree v. Mabus, 776 F. Supp. 290 (S.D. Miss. 1991) (Dupreel).
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automaticaly change. There have been somemgor devdopmentsinthis
aeasncethefind judgment in this case was rendered

691 So.2d at 985.

186. The1997 Jackson caseinvolved the City of Jackson' s effortsto annex acertain areasouth and
southwest of Jackson’ sexiding corporatelimits, induding mogt of theunincorporated community of Byram.
The chancdlor hed granted Jackson's annexation petition, and this Court reversed and rendered the
chancdlor's decison, finding, inter dia, thet the Jackson's efforts amounted to a "tax grab,” with its
“primary mativation for the proposed annexation [being] to expand its tax base” 691 So.2d a 983.
However, asnoted, supr a, thisCourt in Jackson expressed its concern over the effect of annexaion on
exiging schoals, and in o doing, this Court devoted approximeately three pages in its reported opinion
discussng the schoal issue, diting basicaly the same Satutes, diting the same Sate and federd cases, and
ariving & badcaly the same condusonasthis Court doestoday —thereis il uncertainty asto the effect
of annexdion on exising schodls or schodl digricts. Admittedly, in Jackson, there was no issue of
sudents crossing county lines to attend schoal, but ingteed, the issue was whether gpproximatdy 1200
gudentsin the Hinds County Schodl Didrict would attend the schodls within the Jackson Public School
Didrict (JPSD). On the other hand, in the case before us today, the question is whether Hattiesourg's
annexation of the Oak Grove area would result in gudents who are currently atending the Oak Grove
schoals (a part of the Lamar County Schoadl Didrict) to indead atend schools within the Hattiesburg
Municipa Schoal Didrict (Hattiesburg, of course, being the county seat of Forrest County).

187.  Quitefrankly, becauseaf our genuine concern over theschodl issue, we havedevoted consderabdly

more goace in thisopinion to the school issuethan havetheparties Theparties briefsreved only ascant

%The find judgment in the Jackson case was rendered June 4, 1993.
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reference to the Oak Grove community, much lessthe Oak Grove sthools. Theobjectors devote8lines
of their brief to the Oak Grove community, but only 2 lines to the schools, when they date that the Oak
Grove community “ gravitates around the Oak Grove Schoalsbut isvery important to the resdents of thet
community.” The City, understandably, makesno referenceinitshrief to the school issue, and devotesonly
4 linesto the Oak Grove Community. Nether Ok Grove community nor the schools are mentioned in
the objectors reply brief. Asnoted, supra, vay little testimony was offered on the schoal issue. Onthe
other hand, in Jackson, congderable evidencewas offered on the effect of annexation onthe Byram area
sudentsand whether the PSD could accommodatethe Byram areastudents shoul d annexation occur; and,
a0 thisissue was thoroughly briefed by the parties.
188.  Inthecasebefore ustoday, the chancdlor, in addressing Indicium 9 (Sodd and Economic Impact
of Annexation), found thet certainly Oak Grove had grown over theyears, and further referred to our 1991
Hattiesburg decson which gated in pertinent part:

They [the afected Lamar County resdents wanted to maintain their rurd

lifestyle They liked living in the area because the people were friendly,

there was a good school dose by and there was a sense of community

among the resdents. Some feared that if the area were annexed, they

would lose their sense of community and identity .
588 So.2d at 826. The chancdlor went on to hold thet while this rurd description could cartainly goply
to the Ok Grove community, “[i]t does not describe the various parcds of the PPA which are heavily
commerdd and quickly urbanizing & the edges” and “[t]he intangibles, such as bdonging to a vibrant
munidpdlity or belonging toasentimenta rurd community, aretoo grest andtoo subjective” Inaddressing
Indidum12 (Other Factors), asit rdated to the Oak Grove community, the chancdlor noted thet our 1996

decisonin Oak Grove, and our 1991 decison on Hattiesburg, “effectivdly negate any future Oak
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Grove incorporation” and that the record before him reveded no “current plans [by Oak Grove) to
incorporate.”
189. Intheend, asin any case, we are bound by the record and as dready noted, the chancelor's
findings as to the reasonableness of the annexaion may only be reversed if the chancdlor’s decison is
menifesly wrong and not supported by substantiad evidence. Accordingly, onthe Ok Groveissue weare
condrained, asametter of law, and based on the record before us, to afirm the chancdlor on thisissue
aswdl.

IV.  WHETHER MISS. CODE ANN. 8§ 21-1-27ISCONSTITUTIONAL?
190. Theobjectorsarguethat Miss Code Ann. § 21-1-27, the annexation Setute, isunconditutionaly
vague, and that the "reasonableness’ dandardis"dusive, nebulous, defies definition and gives no guidance
to the opponents or proponents of annexation.” However, the annexation Satute merdy providesfor the
procedures a dity must undertake to annex property. What the objectors atempt to do hereis have this
Court become asuper-legidaure and strike down thisstatute as uncongtitutiona, reveraing countlesscases
and cdling into question the boundaries of mogt of the municipdities of thegate This the Court refuses
to do.
91. While the "ressonableness’ test is no doubt mallegble, it is what this Court has interpreted the
daute to provide. So it isalogicd imposshility to argue the Satute is unconditutiond because of the
"reasonableness’ tegt, when the "reasonableness’ test isnot found in the Satute, but indteed is a cresture
of thejudidary. The datute is not uncondtitutionaly vegue. This Court'sinterpretation of it may alow for
ease of annexation, but if the objectorswish to make the "reasonableness' test less " nebulous” asthey put
it, the Missssppi Legidatureisthe proper avenuefor sodoing.  Thedlegation by the objectorsthet this

annexdion is merdy a"taking without the due process of law iswithout merit. Thebadsfor thisassartion
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isthe auffidency of the statutory notice required pursuant to Miss. Code Ann. § 21-1-31. The record
reved's that the chancdlor was cautiousin assuring more than minimum notice to those atizens affected by
Hattiesburg' s annexation efforts. The record reved s that there were mulltiple notices placed on numerous
occasons within the PPA, aswdll as the Hattiesburg newspaper.  In the chancdlor’s order of June 22,
2000, therewere provisonsthat are-notice should occur by re-posting notices of the pending annexation
petition and impending trid dete “in three places in each of the five non-contiguous parcds sought to be
annexed.” Pursuant to the chancdlor’ s order, noticewasfiled on November 6, 2000, thet ahearing would
take place on the corrected petitions on February 5, 2001. Notice of Posting of the corrected petition was
filed on November 29, 2000 by Charlie Sms, Hattiesburg Chief of Police. Noticewasdso placed inthe
Hattiesburg American newspaper to run for four weeks, November 8-29, 2000. Moreover, the
objectors have shown nathing being "teken." The deventh indicdum of reesonableness, the "far share’
inddum, providesasucanct summary of thiscase. Hattiesourg merdy attemptsto haveeveryonepay their
far share from the benefits the City provides TheCity issmply growing into the PPA and, except for the
one noted exception, the Court finds nothing unreasonable in the chancdlor's granting of the petition for
annexdtion.

CONCLUSON

192.  Annexation litigation quite often, and quite understandably, arouses the emations of the affected
ctizens However, our limited scope of judicid review and our well-established case law have guided us
to the condusion we reach today. Accordingly, we find that the oecid chancdlor did nat et indlowing
the ity to amend its legd destription of the area proposed for annexation, nor was there eror in not
damisingthecasea trid. Additiondly, it wasthe duty of the spedid chancdlor to thoroughly study and

congder the reasonableness of the annexation as proposad by the City of Hattiesburg. To this end, the
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chancdlor conducted a 12-day hearing which generated voluminous testimony from witnesses and
numerous exhibits, which involved a persond ingpection by the chancdlor of al effected areas, and which
resulted in the entry of a31-page opinion followed by theentry of a16-pagefind judgment consstent with
the opinion. The chancdlor’ sfindings of reasonableness asto the annexation of the areas within the PPA
were supported by subgtantid and credible evidence. Findly, Miss. Code Ann. § 21-1-27 is not

uncondtitutional.  For these reasons, the trid court's judgment is affirmed in dl respects

193. AFFIRMED.
SMITH, PJ., WALLER, DIAZ AND GRAVES, JJ., CONCUR. COBB, J.,,
CONCURS IN RESULT ONLY. EASLEY, J., DISSENTS WITHOUT SEPARATE

WRITTEN OPINION. McRAE, P.J., CONCURSIN RESULT ONLY WITH SEPARATE
WRITTEN OPINION. PITTMAN, C.J., NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, CONCURRING IN RESULT ONLY:

194. | concur in the result reached by the mgority. The mgority has again usurped the power of the

Legidature and boxed itsdf into meking annexation decisons which our Conditution reserves for the

Legidaure. Additiondly, thismeter hasbeen entrusted to the subjective mind of the chancdllor hearing the

procesding.

195.  The State Conditution grantsthe L egidature the power to establish and dter municipa boundaries

through itsincorporation power. Artice 4, Section 88 of our Missssppi Conditution (1890) provides
The legidature shdl pass generd laws, under which locd and privete interest shdl be
provided for and protected, and under which citiesand townsmay bechartered

and their charters amended, and under which corporations may be
created, organized, and their acts of incorporation alter ed.
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(emphags added). The Condiitution mekesit dear thet issues regarding annexation are "within the ambit
of thelegidatureand nat thisCourt.” 1n re Extension of the Boundaries of City of Batesville, 760
So0.2d 697, 708 (Miss. 2000) (McRae, J,, dissenting). See In re Enlargement and Extension of
Mun. Boundaries of City of Madison, 650 S0.2d 490, 509 (Miss. 1995) (McRae, J., dissenting);
In re Extension of Boundaries of City of Jackson, 551 So.2d 861, 863 (Miss. 1989).

196. Furthermore, the Legidature is more eguipped to handle the ddicate baancing required when
reviewing annexation chdlenges, nce its members are morein touch with ther communitiesneeds "The
Legidaure acts out of concern with what isbest for the overdl community, not asthe courts do, gpplying
legd dandards, evidentiary rules and deciding for a particular paty.” In re Enlargement of the
Corporate Limits of the City of Hattiesburg, 588 So.2d 814, 836 (Miss. 1991) (Robertson, J,
concurring in part and dissanting in part). See Marshall v. Mayor and Board of Selectmen of City
of McComb, 251 Miss 750, 171 So.2d 347, 348 (1965). "It isincumbent upon the legidative branch
to take annexation under its bt in order to give affected people a representative voice™  City of
Batesville, 760 So.2d a 710 (McReae, J.,, dissenting).

197.  Addtiondly, this Court has alowed annexation deciSons to become the decisons of subjective
chancdlors. By creding the "tweve indicia of reesonableness” this Court has dlowed a chancdlor to
decideissues of annexation subjectively and support such decisons by theinsartion of one smple sentence
of support per indidum within hisopinion.  Bascdlly, the decison comes down to the philasophy of the
chancdlor and his subjective view on the issue of annexaion. Traditiondly, this Court &firms these

decisons based on the insartion of these few supporting sentences. Thisis not what our Condtitution
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intended. Thedtizensof the communities affected by the annexation are better equipped to determinethe
need and effects of the proposed annexation through our State's legidative process.
198. We are not Caesar and should not attempt to function likea Caesar.  "Unless this Court leaves

annexation to legidative action, there will be thornsin the date judidd sysem'ssdeforever...." 1d.

Accordingly, | concur in result only.
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