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EASLEY, JUSTICE, FOR THE COURT:

STATEMENT OF THE CASE

1.  Paul Everette Woodward was convicted of thecrimesof capita murder (with the underlying crime
of rgpe), kidngpping and sexud battery of Rhonda Crane and sentenced to degth in 1987. Woodward's
conviction and sentence were afirmed by this Court in Woodward v. State, 533 So.2d 418 (Miss.
1988), cert. denied, 490 U.S. 1028, 109 S.Ct. 1767, 104 L.Ed.2d 202 (1989), reh'g denied, 490

U.S. 1117,109 S.Ct. 3179, 107 L.Ed.2d 1041 (1989). In 1993 this Court granted \Woodward's maotion



for pogt-conviction rdief and remanded the case for re-sentencing on the capitd murder charge.
Woodwardv. State, 635 So0.2d 805 (Miss. 1993). Onremand, thecircuit court againimposed thedegth
sentence. Woodward's second degth sentence was efirmed by this Courtin Woodward v. State, 726
S0.2d 524 (Miss. 1997), cert. denied, 526 U.S. 1041, 119 S.Ct. 1338, 143 L.Ed.2d 502 (1999).
2.  Woodward filed his Pro Se Petition for Post-Conviction Relief on April 7, 1999. On December
3, 2001, gppointed counsd filed an Applicationfor Leaveto FHleMation to Vacate Deeth Sentence, which
is presently before the Court. The State hasfiled its response to the gpplication.

FACTSAND PROCEDURAL HISTORY
3. Around noon on July 23, 1986, Rhonda Crane, age twenty-four, was traveling on Missssppi
Highway 29 south of New Augudtain Perry County, Missssppi tojoin her parentson acamping trip. A
white mae driving awhitelog truck forced her car to gopinthe middle of theroad. Thewhitemdethen
exited thetruck with apigtal in hishand and forced Craneto get into histruck. The man then drove the
vidimto anisolated area, forced her out of histruck and into thewoodsa gunpoint and forced her to have
s=xud rdaionswith him. Rhonda Crane was shot in the back of her heed and died.
4.  Craneésautomobilewas|eft onthe highway with the engine running, the driver'sdoor openand her
purse on the car st A motarigt traveing in a vehide on the same highway saw a white colored,
unloaded, logging truck moving away from the Crane vehide, and natified the authorities Additiondly, a
housawife resding on abluff dong the highway & the location of the Crane car noted alogging truck with
awhite cab op in front of her driveway. A white mae exited and walked toward the back of histruck
and returned with a blonde haired women wearing ydlow dathing. Ashe hdd her by her am, the mde

ydled suffidently loud for the housewife to hear thewords "get in, get in," and forced the blonde woman



into the driver'sdoor of thetruck and then drove off. The housawifeinvestigated the scene on the highway
in front of her house, discovered the abandoned Crane car, and natified the authorities

%.  Lawenforcament officersbegan aninvedtigationtolocate Crane. Theofficersdiscovered thet Paul
Everette Woodward unloaded logs a apulp mill and departed theyard at 11:36 am. inawhiteMack log
truck. Woodward arrived & hiswood yard a gpproximetely 12:45to 1:00 p.m. Theyard maneger noted
thet he waslate arriving a the yard and was wet from sweating. A drive from the mill to the wood yard
takesgpproximatdy thirty minutes. A sheriff'sdegputy stopped Woodward, whowasdriving awhite Mack
logging truck, around 2:00 p.m. on the aternoon of July 23, to ask if he had seen anything that would assst
in the invegtigation of Rhonda Crane's disgppearance. Woodward replied thet he hed not seen anything.
Through the investigation, it was ascertained that \Woodward was the only driver of awhite logging truck
operating a the nearby timber yards on thet dete. On the fallowing day, Crane's body was located in the
nearby wooded area by her father and afriend.

6. Woodward was arested, and ultimately he made both written and videotaped confessons.
Woodward dso confessed to his employer over the tdephone. He waas charged under a multi-count
indictment with three charges cgpital murder with an underlying crime of rgpe; kidnapping; and ord sexud
battery. Upon amation for change of venue, Woodward was tried before a jury in Hinds County and
convicted of dl three counts of the indictment. After a sgparate sentencing hearing, the jury sentenced
Woodward to death. Ondirect goped, Woodward raised numerousissues regarding the guilt/innocence
phase and the sentencing phese of his firg trid. This Court affirmed the conviction and sentence.
Woodward v. State, 533 S0.2d 418 (Miss. 1988) (hereinafter Woodward 1), cert. denied, 490 U.S.
1028, 109 S.Ct. 1767, 104 L .Ed.2d 202 (1989), reh'g denied, 490 U.S. 1117, 109 S.Ct. 3179, 104

L.Ed.2d 1041 (1989).



7. InWoodward's firg gpplication for pogt-conviction relief he raised even issues. This Court
conddered theissue of ineffective asssance of counsd and theissues affecting the guilt portion of thetrid.
OnOctober 7, 1993, citing Clemons v. Mississippi, 494 U.S. 738,110 S.Ct. 1441, 108 L .Ed.2d 725
(1990), this Court granted Woodward's motion for pog-conviction rdlief, and remanded the casefor re-
sentenang on the cgpitd murder charge. This Court held that Woodward's degth sentence was improper
becausethe sentencing jury wasincorrectly indructed regarding the " espedidly heinous, arodious, or crud”
aggravaing drcumdance. Woodward v. State, 635 S0.2d 805 (Miss. 1993) (hereinafter Woodward
[1). This Court additiondly found that Woodward's trid counsd were ineffective during the sentenaing
phese of histrid because counsd failed to offer dl of the evidence they had in mitigation. Theineffective
counsd issue provided an independent reason to reverse the sentence and remand it for a new trid on
sentenaing. 1d. a 810. However, this Court further found that WWoodward could not meet the prgjudice
prong of the Strickland test asto the guilt phase of histrid. Woodward 11, 635 So.2d at 809.

8.  Onremand for re-sentencing on the capita murder charge, the trid judge granted Woodward's
moationto withdraw themation for change of venue. Thecasewas arigindly st for trid on September 19,
1994, however, dueto the disqudification of saverd jurors, the court was unableto seat ajury. Thecase
was reset and, on September 20, 1995, the jury rendered its verdict that Woodward be sentenced to
degth. On direct apped, this Court affirmed. Woodward v. State, 726 So.2d 524 (Miss. 1997)
(hereinafter Woodward 111), cert. denied, 526 U.S. 1041, 119 S.Ct. 1338, 143 L.Ed.2d 502 (1999).
9.  Woodward filed his Pro Se Petition for Post-Conviction Relief on April 7, 1999. On December
3, 2001, gppointed counsd filed an Applicationfor Leaveto FleMationto Vacate Degth Sentence, which
is presently before the Court. The State hasfiled its response to the gpplication.

110.  Inhispro se petition, Woodward raises four dams
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11. Woodwards atorneys raise the following deven contertionsin the Application for Leaveto Fle

I neffective assistance of counsel at trial in culpability phase.

| neffective assistance of counsel at trial in sentencing phase.

| neffective assistance of counsel on appeal.

The defense did not receive all the material that the State should

have provided in discovery. The defense did not receive all
exculpatory material.

Mation to Vacate Death Sentence:

VI.

VII.

VIII.

Woodward's defense counsel failed to prevent the juryfrom
hearing about the prior convictions, arrests and bad acts of the
Defendant.

W oodwar d'scounsel failedtomakesuretheCourt'swrittenorders
reflected therulingsfrom the bench.

The trial court erred in denying Defendant's motion to compel
disclosur e of information regar ding mitigating cir cumstances.

The State'sexpert witnessDr. Charlton Stanley wasunqualified to
render an opinion on the mental state of Paul Woodwar d.

The Statefailed to disclose the opinions of Dr. Stanley.

Trial Counsel was ineffective for failing to send Woodward to
Whitfield State Hospital for a competency hearing.

Defense expert Dr. Clarence Thurman was ineffective.

Defense Counsel erred in withdrawing their motionfor change of
venue.

Defense Counsel failed to properly investigate the case.

Defense Counsel failed to admit medical records substantiating
Woodward's claim that hewas shot in the back of the head.



XI.  The Court erred in instructing the jury that it should not be
influenced by sympathy.

ANALYSS

112.  Inhispro sepetition, Woodward assartsthat hiscounsd did not provide adequate representation
a thetime of trid, during the sentending procsediing, and on appedl. Woodward contends that, but for
these inadequiacies, the outcome of the culpability phase, sentencing phase, and apped would have been
different. Woodward aso contendsthet the State did not provide dl materid it should havein discovery.
Woodward does not refer to any facts and does not cite any authority in his pro se petition.

113.  Themaiter beforethis Court relaes only to the second sentencing trid. ThisCourt has consdered
numerous issues raised in Woodward's two direct gopedlsand his earlier post-conviction-rdief petition.
"The doctrine of resjudicata shdl gpply to dl issues both factud and legd, decided &t trid and on direct
goped.” Miss Code Ann. 8 99-39-21(3) (Supp. 2002). Additiondly, any damrasedinthisgpplication
which was congdered by this Court in Woodward'sfirst pogt-conviction-rdief petition would conditute
asecond petition and is barred as a successve writ. 1d. § 99-39-27(9).

114. RexK. Jonesand JHf Bradley represented Woodward during hisfird trid in 1987 and during his
gpped of his conviction and sentence. Terryl Rushing and Elizabeth DeCoux represented \Woodward
during his firg petition for pog-conviction rdief. Miched Addman and Terryl Rushing represented
Woodward during his re-sentencing trid and during his gpped of that sentence. The standard for
Oetermining if a defendant recaived effective assstance of counsd iswel sdtled. "The benchmark for
judging any dam of ineffectiveness [of counsd] mugt be whether counsdl's conduct so undermined the
proper functioning of the adversarid process thet the trid cannot be rdied on as having produced a just

result.” Strickland v. Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674



(1984). A defendant must demondratethat hiscounsd'sperformancewas deficient and thet the deficiency

pregudiced the defense of the case. 1d. a 687, 104 SCt. a 2064. "Unless a defendant makes both

showings, it cannat be sad that the conviction or death sentence resulted from a breskdown in the

adversary process thet renders the result unrdigble™ Stringer v. State, 454 So.2d 468, 477 (Miss.
1984), ating Strickland, 466 U.S. a 687, 104 S.Ct. at 2064. Thefocusof theinquiry must be whether
counsd's ass gance was reasonable consdering al the drcumdtances. | d.

Judidd sorutiny of counsd's performance must be highly deferentid. (citation omitted) .
.. A far assessment of attorney performance requires that every effort be made to
diminate the digorting effects of hinddght, to recondgtruct the circumstances of counsd's
chdlenged conduct, and to evauate the conduct from counsd's perspective & the time.
Because of the difficulties inherent in making the evauation, a court mugt indulge asrong
presumption that counsd's conduct fals within the wide range of reasonable professond
assdance that is, the defendant must overcome the presumption thet, under the
drcumgtances, the chdlenged action 'might be congdered sound trid Srategy.

Stringer, 454 So.2d a 477, citing Strickland 466 U.S. a& 689, 104 S.Ct. a 2065. Defense counsdl
is presumed competent. See Finley v. State, 725 So.2d 226, 238 (Miss. 1998), quoting Foster v.
State, 687 S0.2d 1124, 1130 (Miss. 1996). See alsoJohnsonv. State, 476 So.2d 1195, 1204 (Miss.
1985).

Then, to determine the second prong of prgudice to the defense, the gandard is "a
reasonable probability that, but for counsd's unprofessond arors, the result of the
procesding would have been different.” Mohr v. State, 584 So.2d 426, 430
(Miss1991). This means a "probahility sufficent to undermine the confidence in the
outcome” 1d. Thequedion hereis

whether there is a reasonable probability that, aosent the errors, the
sentencer--induding an gppdlate court, to the extent it independently
reweighs the evidence--would have conduded that the baance of the
aggravding and mitigating drcumgtances did not warant death.
Strickland, 466 U.S. a 695, 104 S.Ct. a 2068.



Thereisno condtitutiond right then to errorless counsd. Cabello v. State, 524 So.2d

313, 315 (Miss1988); Mohr v. State, 584 So0.2d 426, 430 (Miss.1991) (right to

effective counsd does not entitle defendant to have an atorney who makes no misiakes

a trid; defendant jugt has right to have competent counsd).  If the pog-conviction

goplicationfalsondther of the Strickland prongs, theproceedingsend. Neal v. State,

525 S0.2d 1279, 1281 (Miss.1987); Mohr v. State, 584 S0.2d 426 (Miss.1991).
Davisv. State, 743 S0.2d 326, 334 (Miss. 1999), citing Foster v. State, 687 S0.2d 1124, 1130 (Miss.
1996).
15. In Woodward's firgt gpplication for post-conviction rdief, this Court congdered the issue of
ineffective assgance of counsd and the issues affecting the guilt portion of thetrid. This Court found thet
Woodwards trid counsd, Jones and Bradley, were ineffective during the sentencing phase of his trid.
However, this Court further found that VWoodward could not meet the prgudice prong of the Strickland
test asto the guilt phaseof histrid. Woodward 11, 635 So.2d at 809-10. Woodward's present assertion
that his counsd were ineffective during the culpability phese of histrid is barred by the doctrine of res
judicata Miss Code Ann. § 99-39-21(3). Additiondly, “[a] convicted defendant making a daim of
ineffective assgance of counsd mugt identify the acts or omissons of counsd that are dleged not to have
been the resuilt of reasonable professiond judgment.” Strickland, 466 U.S. a 690, 104 S.Ct. at 2066.
Woodward hasfailed to identify any acts or omissons of hiscounsd in his pro se petition. Accordingly,
Woodward, in his pro se petition, has faled to demondrate that his counsds performance during the
sentencing phese and/or on apped was deficient and thet the deficiency prejudiced the defense of hiscase
These issues are without merit.
f16. Woodward aso contends thet the Sate did not provide dl materid it should have in discovery.
Woodward does not refer to any facts and does not dite any authority in his pro se petition. Woodward

hesfaled to show thet there was any discovery violaion. Accordingly, thisissue is dso without merit.



117.  OnDecember 3, 2001, gopointed counsd filed an Application for Leaveto FHleMaotionto Vacae
Degth Santence, in which they raise devenissues. The mgority of theissues presented rdaeto dams of
ineffective assgtance of counsd.
l. Whether Woodward's defense counsel failed to prevent thejury
from hearing about the prior convictions, arrests and bad acts of
the Defendant.

118. Woodward assertsthat his sentence must be vacated becausethejury heerd evidence of hisprior
bead acts Woodward argues thet this evidence was incompetent and inflammeatory in character and thus
carieswithit apresumption of prgudice. Woodward contendsthet the admission of theevidence of prior
bed acts was the reason the jury did not lig "lack of seriousaimind higory” asamitigating factor in thar
verdict.

119.  During opening statements, Woodward's atorney told the jury about a"dark influence” over im
and that he had daimed to have conversstions with the devil. During the defensgs caseiin-chief,
Woodward'stria counsd called severd witnesseswho tetified aoout Woodward'sbackground, incdluding
hisarest for deding acar, hisarrest for atempted murder in Louisana, and hisdaimto have conversations
with the devil. The defense d0 cdled Dr. Clarence Thurman, adinicd psychologis. During cross-
examinationof Dr. Thurmean, the prosecutor had Dr. Thurman reed from areport prepared in 1971, during
Woodward's commitment to the date hospitd a Whitfidd.  Thet report induded a satement from
Woodward's wife that, during one of his blackouts, Woodward lost control and abused her. Thet report
induded ancther satement from Woodward's wife that he could not recdl atempting to Srangleagirl in
Louisana That report induded Woodward's explanation of a suicide attempt as a prank onhiswife. In
hisdosing argument, the prosecutor discussed Woodward'sarrestsand other bad actsand argued thet this

evidence negated Woodward's mitigation argument that he hed no dgnificant arimind hitory.



120.  Woodward assrts that histrid counsd were ingffective for introduang this evidence and failing
to object during the prosecution's questioning of these witnesses. Thedfidavits of Michad Addmen and
Teryl Rushing, Woodward's trid counsd, show otherwise. Counsd both date thet it was their trid
drategy to admit evidence that showed that Woodward was basicaly a good person who had been
troubled dl of hislife, in an effort to show mitigating drcumstancesexiged. In her afidavit, Terryl Rushing
gates,

Duingthedefensescasein-chief, weintroduced testimony regarding Paul'sarrest
and conviction for auto theft in about 1968 and his arrest for attempted murder and/or
atempted rgpe in Louisganain about 1971. Paul was never tried or convicted on the
Lougana charges There was confuson over the exact charge in Louiganaand | never
found out for cartain what the charge was, dthough | undersand Paul wasindicted. We
introduced testimony regarding these crimes because wefeared the prosecution would be
ableto get into them, anyway.

Orereasonfor admitting these prior bad actswas our defensetheory that Paul hed
been"troubled” dl hislife and hed wrestled with good versus evil. He had dways Striven
to do theright thing but was overwhemed at thetime hekilled RhondaCrane. Thistheory
was a0 supported by conversations Paul daimed to have had withthe devil whichwere
aso introduced by the Defensein its case-in-chidf.

In his afidavit, Miched Addman Sates
At the sentenaing trid we tried to humanize Paul for thejury by presenting him as
atroubled guy who sruggled to do theright thing. We presented evidence of Paul'sarrest
and conviction for auto theft in Memphis in about 1968 as wel as Paul's arest for
atempted murder and/or rape in Louisana for which he was not convicted. We dso
presented testimony regarding conversations Paul daimed to have had with the devil.
Tedimony concerning these matters was presented during the defense casein-chief even
though they were not mentioned by the State during its case-in-chief.
Woodward's man mitigation argument was that he was mentdly ill. It is dear from the record thet
Addmanand Rushing, through friendly witnesses, presented the evidence of Woodward's prior bed acts

in the context that those acts were examples of Woodward's long bettle with mentd illness
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21. Woodward aso argues that histrid counsd failed to object during the cross-examination of Dr.
Thumen. The crossexamination of Dr. Thurman was not nearly as damaging as Woodward now
contends. Dr. Thurman'sreport regarding Woodwardshigtory of mentd illnessinduded Satements mede
during Woodward'scommitment to the Sate hospitd & Whitfidd. During cross-examination, Dr. Thurman
was able to point out that Woodward had suffered from unexplained blackouts, and thet the reports
showed that Woodward hed suffered from a "long higtory of emationd problems, . . . thet in 1971 he
completey logt contral, attempted to sranglehiswifethat heloved." Additiondly, SnceWoodward'sprior
aimind higory wasinduded in Dr. Thurman'sreport as part of theinformation which formed the basisfor
his opinions, Woodward'strid counsd could not have been successful in any objection raised regarding
the contents of the report. See M.R.E. 611(b), 703 & 705.

122. Addmanand Rushing mede strategic choicesregarding the mitigation caseto bemade. Thisdoes
not show deficent peformance, but sound trid srategy. Woodward hes falled to "overcome the
presumptionthet, under the circumstances, the chdlenged action'might be considered sound trid Strategy.™
Strickland, 466 U.S. a 689, 104 S.Ct. a 2065 (ctaions omitted). Accordingly, Woodward has not
shown thet his trid counsds performance was deficient, nor has he shown any prgudice to his defense
Thisissueiswithout merit.

Il. Whether Woodward's counsel failed to make sure the Court's
written ordersreflected therulingsfrom the bench.

123.  Woodward argues that histrid counsd were ineffective when they failed to make sure thet the
written order regarding a motion reflected the ruling from the bench.  On September 10, 1986,
Woodward'satorneys, Jones and Bradley, filed amation in limine seeking to enjoin the prosecution from

referring to prior acts, arrests, and convictions of Woodward. Addman and Rushing renewed that mation
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prior to the resentencing trid.  \Woodward argues that during the hearing on that mation, the trid court
ordered that theruling would be held in abeyance, but that the order that was entered Sated thet themation
was denied. Woodward further assertsthat his counsd were ineffective when they failed to object when
the prosecution touched on these matters.

124.  Woodward has ignored facts rdlevant to thisissue. Prior to trid, both Sdes presented numerous
moationsto be ruled on, induding severd mationsin limine. During the hearing on the subject mation, the
trid court agreed that arguments would be heard when the issue came up during trid. Woodward assarts
that an order, drafted by the prasecution without approva of the defense, was entered denying the subject
motion. However, Woodward ignoresthefact thet numerous orderswere entered by thetria court onthe
same day, induding an order that specifically stated thet "the Court will not rule until such time asa[sic]
new testimony isatempted to be offered in connection with the evidence of other crimes™ Oneorder hed
the gpedificissuesinvolved inthe subject mation in abeyance, whilethe other order denied dl other mations
inlimine Woodward hasfailed to show any defident performance by his counsd and hasfailed to show
any prgudiceto hisdefensa. Thisissueiswithout merit.

125.  Woodward dso argues that hiscounsd wereineffective when they failed to object when the State
touched on these matters. This argument was addressed earlier and iswithout merit.

[11.  Whether thetrial court erred in denying Defendant’'s motion to
c_ompel disclosure of information regarding mitigating
circumstances.

26. Woodward argues that the trid court ered in falling to grant his motion to compd disclosure of
information rdating to the mitigating drcumstances filed by Woodward's counsdl, Jones and Bradley, on

September 10, 1986. Thetrid court's order states,
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IT IS THEREFORE ORDERED AND ADJUDGED, that the Mation to Compd

Disdlosure of Aggravating Circumdtancesis hereby overruled and denied indll particulars

however, the State is required to produce and [ sic] information relating to

mitigating circumstances pursuant to discovery, as well as Brady

requirements.
(emphassadded). The State correctly pointsout thet thisdam isbarred by the provisonsof Miss. Code
Am. 8 99-39-21(1). Woodward faled to raise a dam regarding this metter & trid and/or on direct
apped. Without waiving thet ber, thisissue is dsowithout merit. Thetria court actudly granted therdlief
thet Woodward now complains was denied him.

IV. Whether the State's expert witness Dr. Charlton Stanley was

unqualified to render an opinion on the mental state of Paul
Woodwar d.

27. Woodward argues that the prosecution’s expert witness was not qudified to render an opinion
regarding Woodward's mentd sate.  During the defensgs case-in-chief, Dr. Thurman testified thet
Woodward hed alongstanding emationd problem, dating back to histeen years, and that WWoodward was
and isemationdly disturbed. Dr. Thurmen tediified that, & the time of the crime, Woodward's ability to
gopreciate the crimindity of his conduct wasimpaired, that \Woodward's cgpacity to conform his conduct
to the requirements of the law was impaired, and that Woodward was amentdly disurbed individud. In
rebuttd, the praosecution cdled Dr. Stanley, who was acogpted asan expert witnessin theareas of forensic
psychology and counsding psychology. Dr. Stanley tedtified thet he did not agree that Woodward had a
longstanding menta disorder, nor could he find deta to suggest thet Woodward was under the influence
of extreme mentd or emationd disurbance a the time of the crime. Dr. Stanley a0 tedtified that he
thought Woodward's ahility to gpprediate the crimindity of his conduct and his ability to conform his

conduct & the time of the crime were not impaired.
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128. Woodward assertsthat noneof Dr. Stanley'sopinionswerereduced towriting, nor did Dr. Stanley
interview Woodward. Woodward argues that an expert may not testify based soldy onthe opinionsand
tesimony of other experts. Woodward contends thet Dr. Stanley's testimony was inadmissible because
his opinions could not pass the "reasoneble certainty” test. Woodward dso argues that his trid counsd
were ineffective for failing to object to Dr. Stanley'stestimony and that the failure of trid court to exdude
the testimony was prgudicid to the defense.

129. The Sate correctly points out that Woodward failed to object to Dr. Stanley's testimony both a
tria and on goped. Therefore, Woodward's daim that the admission of the testimony waserror isbarred
from congderationby Miss Code Ann. 8 99-39-21. Without waiving thet bar, the State arguesthat this
issueis dso without merit, asis Woodward'scontention thet histrid counsd wereineffectivefor faling to
object to the tetimony. This Court agrees.

130.  Woodward contends that Dr. Stanley's opinions were not reduced to writing nor discovered by
the defense prior to trid. Woodward assarts that his right to confrontation and cross-examingion was
violated. However, Dr. Stanley tedtified for the prosecution during Woodward's firgt trid and, snce
Woodward hed the transcript from that proceeding, he cannot now daim that he was surprised by the
tetimony.

181,  Woodward argues that Snce Dr. Sanley never persondly interviewed Woodward,

Dr. Stanley’s opinions about Woodward could not have the degree of certainty required for admisson as
expert opinions. Dr. Stanley based his opinions about Woodward on the documentsin Dr. Thurman'sfile,
audiotapes of Dr. Thurman's interviews with Woodward, and Woodward's videotaped and written
confessons.  Woodward argues that Dr. Stanley's falure to interview him makes his tetimony

objectionable. M.R.E. 703 Sates,

14



Thefactsor datain the particular case upon which an expert basesan opinion or inference

may be those percaived by or mede known to him a or before the hearing. If of atype

reasonably rdied upon by expertsin the particular fidd in forming opinions or inferences

upon the subject, the facts or data need not be admissblein evidence.
This Court has hdd thet there is no reguirement thet a menta hedth professond actudly examine the
defendant before testifying. This Court has Sated,

thereisno meritto McGilbary'sdamthat Dr. Maggiowasrequired to examine persondly

the defendant and/or spesk with defense counsd. An expert's opinion may be based on

facts or data"made known to him a or beforethe hearing.” M.R.E. 703. Furthermore,

his opinion may be based on the tetimony of others which he heerd while stting in the

courtroom. 1d. Likewise, Missssppi'scaselaw supportsthe postion thet an expert may

base his opinion solely on the tesimony of others he has withessed. See Callins v.

State, 361 So.2d 333, 334 (Miss. 1978) (expert witness may remain in courtroom and

base histestimony upontheprior testimony of other witnesses). Thismethodisparticulaly

useful incimind casss 1 d.
McGilberry v. State, 741 So.2d 894, 918 (Miss. 1999). See also McCaffrey v Puckett, 784
$0.2d 197, 203 (Miss. 2001); Sibleyv. Unifirst Bank for Sav., 699 So.2d 1214, 1219 (Miss. 1997).
Woodward's contention that Dr. Stanley hed to interview Woodward for his tesimony to be admissble
iswithout merit.
132.  Woodward findly arguesthet histrid counsds falure to object to the admisson of Dr. Stanley's
tesimony was eror and prejudiced the defense. Any objection defense counsd might have raised would
have been properly overruled. Woodward hasfailed to show that hiscounsds performancewas deficient
and hasfaledtoshow any prgudice. Strickland, 466 U.S. & 687, 104 SCt. a 2064. Thisissueisdso
without merit.

V. Whether the State failed to disclose the opinions of Dr. Stanley.
133.  Woodward arguestheat, to the extent that Dr. Stanley'stestimony was basad on anything other than

Dr. Thurman'stestimony &t trid, it was more than rebutta and should have been disdlosed to the defense

15



prior to trid. Woodward again contends that Dr. Stanley had a duty to write a report and thet report
should have been given to the defense prior totrid. Woodward assertsthat, dthough the defense counsd
were given a brief opportunity to interview Dr. Slanley just before he tedtified, thet the interview was not
auffidert to dlow the defense to formulate a proper response and prgjudiced the defense. Woodward
arguesthat URCCC 9.04(A)(4) required the prosecution to disclose areport of Dr. Stanley, prior totrid.
Woodward contends that this vidlation unfairly impeded his atempts to persuade the jury to grant him
mitigeting factors

134. The Sae contends that Woodward's dam that the prosecution committed a fatd discovery
violation reguiring the vacation of his desth sentence is without merit.  This Court agrees  URCCC
9.04(A)(4) Hates,

A. Subject to the exceptions of subsectionB," below, the praosecution must dislose

to each defendant or to defendant's atorney, and permit the defendant or
defendant's atorney to ingpect, copy, test, and photograph upon written request

and without the necessity of court order the fallowing which is in the possession,

custody, or contral of the Sate, the exigence of whichisknown or by theexercise

of due diligence may become known to the prosscution:

4, Any reports, satements, or opinions of experts, written, recorded or
otherwise preserved, made in connection with the particular caseand the
subgtance of any ord gatement made by any such expert;

The prosecution did not have a duty to produce a written report, which did not exigt, so long as the
subgtance of any ord datementswerefurnished. Woodward wasnot surprised by Dr. Stanley'stestimony
and cannot dam prgudice. Dr. Stanley tedtified during Woodward's fird trid, and Woodward hed the
transcript of thet testimony. Additiondly, Dr. Sanley'stestimony did nat go beyond the scope of rebuittdl.
Thisissueiswithout merit.

VI. Whether Trial Counsel was ineffective for failing tosend
Woodward to Whitfield State Hospital for a competency hearing.
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135.  On September 10, 1986, Woodward's counsd, Jones and Bradley, filed numerous maotions
regarding Woodwardsmentd evaugtion. Inthe Mation for Psychiatric Examination of Defendant, counsd
requested that \WWoodward be examined by apsychiatrist for determination of hismenta competency a the
time of the arime.  In the Moation for Funds for Psychiatrist, counsd requested funds to employ a
psychiatrigt to conduct an eva uation of Woodward's capacity for crimind responghbility. IntheMationfor
Funds for Private Psychiatric Tesimony a Sentencing Hearing, counsel requested funds to employ a
private psychiatrist or psychologist to tegtify on behdf of Woodward regarding mitigating drcumstances,
in case there was a sentencing hearing.  In the Mation for Private Psychiatric Examination and Tedting,
counsd requested that the court grant Woodward the right to be examined by private psychiarig,
psychologis and other medica expertsto determine his sanity a thetime of the arimeand hisahility toad
inhisdefense. In the Defendant's Mation for Funds to Conduct a Psychiatric Examinetion, counsd again
requested funds to conduct a psychiatric examinetion.
136. Prior to the re-sentencing trid, Woodward's counsd, Michad Addman, renewed those mations
and specificaly requested fundsto employ Dr. John Ritter, apsychiarist and neurologist. Addmanargued
thet they did not want are-examination a Whitfidd. Addmen further Sated thet themotion for psychiatric
evduation, "in terms of Whitfidd, or that type of examination” was moat. After the defense and the
prosecution mede their arguments regarding the mations, the following colloquy occurred,
Trid Court: 1 am going to dlow Dr. Thurman to continue, if he neads additiond funds

for additiond tests and evduetion, certainly we would grant those, and

adso am going to dlow Mr. Woodward, if he desiresfor him to do so, to

be evaduated by the gaff & Whitfidd. If you dedre that, we will get an

order to thet effect.

All right. No. 21.

Addman: If I underdand the Court's ruling, he can continue with Dr. Thurman.
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Trid Court:

Addman:

Trid Court:

Addman:

Trid Court:

Addman:

Trid Court:

Yes.

By the way | have discussed with Dr. Thurman and Dr. Thurmen has
indlicated that he would want to see Mr. Woodward.

| have no problem with that.

And the question whether or nat, he would - we will have to discussthat
with Mr. Woodward.

And if you want him to be re-evduated by Whitfid, we will.
But asfar as Dr. Ritter, you are denying those funds?

Yes.

On April 26, 1994, thetrid court entered its order geting,

IT IS THEREFORE, ORDERED AND ADJUDGED, thet the defendant be
dlowed evduaion & Missssppl State Hogpitd if he so desires psychiatric examination,
and to continue to have a his digposd Dr. Clarence Th{u]rman, who has previoudy
examined the defendant, as well as tedified in connection with this maiter for the
defendant'sbehdf, and to dlow the defendant additiond fundsto continueany examinaion
and treatment of the defendant by Dr. Clarence Th{u]rman, and the portion of theMation
requesting additiond psychiaric expatiseisoverruled.

137.  Woodward now contends thet his counsd at his re-sentencing hearing were ineffective because
they falled to have Woodward re-examined by the geff a thetatehospitd at Whitfield. \Woodward points
out that during Michad Addmean's presentation of the subject mations, he argued that an evduation of
Woodward by amedica doctor, aswel ashy apsychiatrist, wasessentid to developing their case. During
the hearing, the prosecution pointed out thet \Woodward hed previoudy been examined by amedica doctor
a the state hospital.

138.  On September 24, 1986, thetrid court entered its order that \Woodward be trangported to the

date hospitd a Whitfidd for a psychiatric examination. The report from the sate hospital was filed on

February 6, 1987 and, in pertinent part, sates
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It was the g&ff's unanimous opinion that [Woodward] is competent to sand trid a the
present time and knew the difference betweenright and wrong inrdaion to hisactionsa
thetime of the crimes. We have seen no suggestion of psychatic disorder.
The report dso Sates that records from Woodward's previous admission to the Sate hospitd were dso
reviewed. That report was Sgned by adinicd psychologist and the Saff neurologidt for the Sate hospitd.
After being evauated a the sate hospitd, Woodward moved for, and was granted, fundsto hire private
psychologist Dr. Clarence Thurmen.  Dr. Thurman conducted extensve evauations of \WWoodward prior
to hisorigind trid and prior to hisre-sentencing trid.
139.  Woodward'scounsd a re-sentencing specificdly requested thet \Woodward not be re-eva uated
a the date hospitd and ingtead requested funds to hire Dr. Ritter. The State argues that Woodward's
counsd knew that the firg evdudion from the Sate hospita was not favorable and any subsequent
evauation was a0 likdy to be unfavorable. The State contends that this shows sound trid rategy and
not ineffective assstance of counsd. This Court hashdld,
Defense counsd's tacticd decison nat to investigate psychologica evidence did not
Oeprive defendant of effective assstance of counsd at sentencing phase of capitd murder
trid where defense counsd could have judged that psychologica report would have been
harmful. Wiley v. State, 517 So.2d 1373 (Miss.1987), cert. denied, 486 U.S. 1036,
108 S.Ct. 2024, 100 L.Ed.2d 610 reh'g denied, 487 U.S. 1246, 109 S.Ct. 6, 101
L.Ed.2d 957 (1988). Nathing in this report would support an argument thet areasonable
atorney would present such damaging information to the jury or conduct further
invegtigation into Fogter's mentd Sate.
Foster v. State, 687 So.2d & 1131-32. Addman and Rushing made drategic choices regarding the
mitigation case to be made.  This does not show deficient performance, but sound trid drategy.
Woodward has failed to "overcome the presumption thet, under the circumstances, the chalenged action

‘might be conddered sound trid drategy.” Strickland, 466 U.S. a 689, 104 S.Ct. a 2065.
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Accordingly, Woodward hasnot shown that histrid counsds performancewasdeficient, nor hasheshown
any prgudice. Thisissueiswithout meit.
VII.  Whether defense expert Dr. Clarence Thurman was ineffective.

140. Woodward argues that there were deficdendiesin Dr. Thurman's evaduation of Woodward and in
his testimony during thetrid, to the extent that therequirementsof Ake v. Oklahoma, 470U.S. 68, 105
S.Ct. 1087, 87 L.Ed.2d 53 (1985), were not met. This Court hashdd thet thereisno condtitutiond right
to effective assgance of an expert witness. Brown v. State, 798 So.2d 481, 499 (Miss. 2001), citing
Wilson v. Greene, 155 F.3d 396, 401 (4th Cir. 1998). InWilson, the United States Court of Appeds
for the Fourth Circuit evauated the requirements under Ake v. Oklahoma and held thet the due process
cause does not prescribe a mapractice dandard for a psychiaris's paformance. Id. a 401. No
independent condtitutiond right to effective assstance of amental hedth expert hasbeen recognized by the
United States Supreme Court or this Court. Thisissueiswithout merit.

VIII. Whether Defense Counsel erred in withdrawing their motion for
change of venue.

141,  Woodward's counsd during hisfirg trid filed aMation for Change of Venue on September 10,
1986. Thetrid court granted that mation, and Woodward'sfirg trid washedin Hinds County. On April
27,1994, during hearings on various mations, Woodward's counsd for hisre-sentencing trid announced
the withdrawd of the mation for change of venue. The fallowing callogquy occurred,
Addman: Your Honor, the next mation is the mation for change of venue. Upon
further reflection and consultation with my dient, wearegoing towithdrawv
that motion. Infact | have awritten ---

Trid Court:  Let memakeasolutdy certain, though, Mr. Woodward isaware of that.

Woodwad:  Sir.
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Trid Court:

Woodward:

Trid Court:

Woodward:

Addman:

Tha same day, Woodward'satorneysfiled hisMation to Withdraw Mation for Change of Venue which
wassgned by Woodward. Thetria court'sorder granting thewithdraw of themotionwasentered on June
20, 1994. The case was origindly st for jury trid on September 19, 1994, however, due to the
disgudificationof severd jurors, the court was unableto seet ajury. During voir direof the specid venire,

just prior to dedaring the migrid, the trid court again questioned Woodward's counsd regarding the

Areyou avare of that?

Yes gr. | dowish my atorney to withdraw my motion.
So you want it to actudly be heard here in Perry County?
Yes, gr.

| am going to have him Sign it, but it needs to be notarized.

withdrawd of the motion to change venue. The fallowing colloquy occurred,

Trid Court:

Addman:

Obvioudy | was going to grant a change of venue when that motion was
filed, then the mation waswithdrawn. | don't know if thet wastrid tactics
or trid drategy or what, but | fed amost compelled to ask--

Mike, did you check with any outsde sources or anything thet madeyou
Oetermine thet you could come here and get afar trid in Perry County,
snce you hed filed a mation & one time. And you may dect nat to
ansver that. 'Y ou may congder thet as part of your trid drategy. . . .

Did you make the determination by yoursdf, or you and Ms. Rushing
mekeit, or makeit in consort with Mr. Woodward, or did you have some
outsde input of whether or not you could in fact get enough people here
totry thiscase?. . . . And do you now want to cal up your motion for a

change of venue?

Whenl reed thetranscript | was convinced that Mr. Woodward stood as
good, if nat better, chance of getting afair trid in Parry County thanhedid
anyplaced<se. | read thet transcript, | saw what hgppened in Jacksonand
| was convinced thet --
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Trid Court:  Thisisnot afair question and you can not answer if youwant to. Areyou
dill convinced of thet?

Addman: Of course, asthe defendant he has the right to stand trid in the county in

whichheisaccusad. My offer to Mr. White, and he knowswhat it is is
dtill good, and we could resolve this case.

White  Knowing that the defense cannot get afair trid, in an effort to try and coerce a
pleabargain, the Sate is not going to agree to pleabargain.

Addman: Hrd of dl, let me say acouple of things

| medethe offer to you, Glenn, in good faith, whether you - | undersand,

and I'm not trying to coerce anybody. That'sjust an option and | want to

meke dear that it was open. And | understood your postion from day

one.

Number two, |, in good faith, looked a the options, and wewerelooking

a the coadt, and quite frankly, | do not believe that Mr. Woodward can

get afar trid onthe[coad].
Woodward'scounsd moved for amigtrid and stated thet the defense"would like[an] opportunity to confer
a some point, not necessaxily today, about the possihility of an agreament on the change of venue™ The
tria court encouraged the motion to change venue to be refiled and the prosecutor sated thet he thought
it would be impossble to seet an impartid jury in Perry County.  In granting the defensgs mation for a
midrid, thetrid court Sated,

Oh, no, and | want this record to be replete with the fact thet I'm certainly not
questioning ineffective of counsd. [Sc] | don't mean | dontt think that you could have
worked any harder on behdf of the defendant than you have done.

And | persondly express the Court's gpprediation both to you and Ms. Rushing.

But what | feared was going to hgppen did in fact hgppen. And | think that'sjust
what youve got when youve got acounty of thissze
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The sentencing trid was ultimetdy reset for September 1995 in Perry County.  During voir dire of the
specid venire, the prasecution requested
thet the court meke afinding of fact concaming the competency and effectiveness of the
atorneysfor the defense counsd on their withdrawa of the motion for change of venue,
espedidly in light of the quote, "fixed opinions' that we have had within Parry Courtty,
Missssppi on the deeth pendty issue aswel asthis particular case
The prosecution requested thet the trid court make afinding of fact that defense counsds decison was
tactica and not ineffective assstance of counsd. Thetrid court responded that he bdieved thet defense
counsd were extremdy competent, with extendve expearience in capital cases, and requested thet Paul
Woodward comment on theissue. Woodward Stated,
| have no problem with my attorneys. | regard both of them with a highest degree of
respect. And as a matter of fact kegping the trid here was my decison and they are
abiding by my wishes
Thetrid court found that defense counsd were very competent, proficient and professond.
142.  Woodward now contendsthat the withdrawa of the mation to change venue prevented him from
having afarr and impartid jury and congtituted ineffective assstance of counsd. Woodward assarts thet
his decison regarding the motion was based on erroneousinformation recaived from hisatorneys, thet his
atorneys hed told him if venue was changed, it would be changed to the coadt, and that his attorneys did
not discusswith him the passibility thet venue might be changed to Adams County. Woodward also detes
thet he would have agreed to have his case heard in Adams County.

143.  Woodward's dam has faled to meet the requirements of Strickland to show ineffective

assgance of counsd. The dfidavits of Michad Addmen and Terryl Rushing show that ther dedison to
withdraw the mation to change venue was sound trid drategy. In her afidavit, Terryl Rushing Satesthat

after the 1994 midrid, they thought thet it might be impossible to seat ajury in Perry County "and for this

23



reasonthe Didrict Attorney would haveto rdent and forgo the prosecution of the deeth pendty. Thiswas
adgrong reason for uskegping thetrid in Perry County in 1995." In hisaffidavit, Michad Addman Sates
However, welater decided to withdraw the trandfer motion. Wedid thisafter full
consultation with our dient. | read the transcript from Paul's firdt trid and fdt the Hinds
County jury wasvery hodtiletoward Paul. | dso did not want to go to the coast, because

the victim was from Jackson County. 1t was my opinion that a Perry County jury could
contain anumber of white, blue callar men who would be dble to rdate to Paul and fed

some sympathy for him.
At Paul's 1994 sentencing a midirid was dedared because a jury could not be

segted. The potentid jurors were ether againgt the deeth pendty or weretoo prejudiced

agang Paul. After further discussonswith Mr. Woodward, we decided to keep the case

in Parry County.
It dso dear from the record thet the suggestion of moving thetrid to Natchez in Adams County was only
briefly mentioned. Woodward was present in chambers during al discussonsregarding possible options
for moving thetrid. In discussng those options, Ademean indicated that Natchez was one of afew places
thet they might condder moving thetrid to. Inresponsethetrid judge pointed out thet in order to change
venue, the new locaion hasto agree that thetrid can be hdd there.
144. The defenses decison to withdraw the mation for change of venue was dearly a matter of trid
drategy. The defendant and his counsd made an informed choice to withdraw the mation. Woodward
hasfaled to show that his atorneys performance was defident. Woodward has d<o failed to show any
prgudiceto hisdefense. Strickland, 466 U.S. & 687, 104 S.Ct. a& 2064. Thisissue iswithout merit.

IX. Whether Defense Counsel failed to properly investigate the case.
5. Woodward arguesthat histrid counsd investigated the casethemsdlves, ingtead of hiring atrained
invedtigator. Woodward contendsthat his atorneyswere not trained investigators and thet therr faillureto

seek fundsto hire an invedtigator condtituted ineffective assstance of counsd. Woodward argues thet

counsds defidendes denied him an important dement of his defense team.
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146. Woodward assarts that neither of his atorneys were "suited to the task of gathering dl the
necessary information in this case” However, Woodward does not sate whet information a trained
investigator would have discovered thet his counsd failed to discover. Woodward dso does not indicate
how the outcome of his trid would have been different, had atrained investigator been hired. This Court
hes conggently held,
[a] defendant who dllegesthat trid counsd'sfail uretoinvestigete congtituted ineffectiveness
mugt dso date with particularity whet the investigation would have revedled and oecify
how it would have dtered the outcome of trid, Nelson v. Hargett, 989 F.2d 847 (5th
Cir.1993), or "how such additiond investigation would have sgnificantly aided his cause
atrid." Merritt v. State, 517 So.2d 517, 518 (Miss.1987).
Cole v. State, 666 So0.2d 767, 776 (Miss. 1995). See also Brown v. State, 798 So.2d 481, 495

(Miss. 2001). Woodward hasfailed to show that his counsds performance was defident and hehasno
damof actud prgudice. Strickland, 466 U.S. & 687, 104 SCt. a 2064. Thisissueiswithout merit.
X. Whether Defense Counsel failed to admit medical records

substantiating Woodward's claim that he was shot in the back of

the head.
147.  Woodward arguesthat histrid counsd were ineffective when they faled to admit Woodward's
medicd records regarding his gunshot wounds to his heed. Woodward contends thet the introduction of
these recordswoul d have he ped make him look more sympethetic to thejury and would have hdped show
hismentd debilities
148.  Woodward'smedicd recordsfrom S. Dominic Hospitd in 1979 show that hewasshot inthe back
of the head. Those records dso show thet the bullet fragments were imbedded in his scalp, thet they did
not penetrate the skull, and that there was no bone damage. The records dso Sate that Woodward was
knocked down by the shots, but not knocked unconscious. After gaying in the hospita for two days for

observation, Woodward was discharged.
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149.  Thedefensedidted tetimony from Woodward'sfather regarding thisinjury. Thedefensgstheory
regarding Woodward's menta dehilities was presented to the jury through thetestimony of expert and lay
witnesses. The defense dso focusad on Woodward's mentd illness during dosing arguments. This Court
finds that the admission of these medicd records would have added nothing for the jury to consder and
would have been cumulative. Woodward has failed to show that hiscounsds performancewas ddficient
and that any dleged defidency caused himprgudice. Strickland, 466 U.S. a 687, 104 S.Ct. at 2064.
Thisisueiswithout merit.

Xl.  Whether theCourt erred in instructing the jury that it should not
be influenced by sympathy.

150. Woodward argues that the jury was indructed to disregard sympeathy which was prgudicid and
condtitutes reversble eror. Woodward is complaining about Sentencing Indruction No. C-1 and
Sentencing Indruction No. S4. Ingruction C-1, whichismorethantwo pagesinlength, Sates, in pertinent

part,

Members of the jury, you have heard dl of the testimony and recaeived the
evidence introduced in the course of thistrid. The Court will presently indruct you asto
the rules of law which you will use and goply to this evidence in reeching your verdict.

When you took your places in the jury box, you made an oath that you would
follow and gpply these rules of law to the evidence in reaching your verdict in this case
Itis therefore, your duty asjurorstofollow thelaw which | shdl now satetoyou. Onthe
other hand, it isyour exdusive province to determine the factsin this case and to consder
and wegh the evidence for thet purpose. The authority thus vested in you is nat an
arbitrary power, but mugt be exercisad with Sncere judgment, sound discretion, and in
accordance with the rules of law stated to you by the Court.

It is your duty to determine the facts and to determine them from the evidence
produced in open court. Y ou areto gpply the law to the factsand in thisway decide the
case. Y oushould not beinfluenced by bias sympethy. or prgudice. Y our verdict should
be based on the evidence and nat upon speculaion, guesswork, or conjecture,
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You are the sole judges of the factsin thiscase. Y our exdusve provinceisto
Oetermine what weight and whet crediibility will be assgned the tesimony and supporting
evidence of each witnessin this case. Y ou are required and expected to use you [Sc]
good common senseand sound honest judgment in cong dering and waighing thetestimony
of each witnesswho hastedtified in this case

Although you as jurors are the sole judges of the facts, you are duty bound to
aoply the law as gated intheseingructionsto thefactsasyou find them from the evidence
before you. 'Y ouarenct to sngleout oneingdruction doneasgating thelaw, but you must
condder theeindructionsasawhole

(emphessadded). Indruction S-4, which is more than four pagesin length, in pertinent part, dates,

The Defendant has been found guilty of the crime of capitd murder. You must
now decide whether the defendant will be sentenced to death, life imprisonment without
digibility for parde or life imprisonment. In reeching your decison, you may objectivey
condder the detalled crcumstances of the offensefor which the defendant was convicted,
and the character and record of the defendant himsdlf. 'Y ou should consider and weigh any
aggravating and mitigating drcumdances, as st forth later inthisingructions, [S¢] but you
are cautioned not to be swayed by mere sentiment, conjecture, sympethy, passon,
prejudice, public opinion or public feding.

Next to return the deeth pendlty, you must find thet the mitigating dircumstances--
thosewhich tend to warrant theless severe pendty of lifeimprisonment -- do not outweigh
the aggravating drcumstances -- those which tend to warrant the degth pendlty.

If one or more of the above aggravating drcumdtances is found to exi<, beyond
aressonable doult, then you must congder whether there are mitigating circumstance(s)
which outweigh the aggravating drcumgtance(s).  Condder the falowing dements of
mitigetion in determining whether the degth pendty should not be imposed:

If you find from the evidence that one or more of the preceding dements of
mitigation exigs, then you must consder whether it (or they) outwegh(s) or overcome(s)
the aggravating drcumdance(s) you previoudy found. In the event that you find thet the
mitigating drcumstance(s) do nat outweigh or overcome the aggravating drcumstance(s),
you may impose the deeth sentence. Should you find that the mitigating drcumstance(s)
outweigh or overcome the aggraveting drcumdance(s), you shdl not impose the degth
sentence.
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(emphasis added). Woodward contends that the underlined language in both indructions told the jury to
totdly disregard sympathy. Woodward argues that the indructionswere prgudicid to his case because
a ggnificant portion of his mitigation case was basad on arousng sympethy for him from the jury.
Woodward assertsthet theingructions condtitute reversbleerror and thet hissentence should bereversed.
B1. TheSaecorrectly pointsout that WWoodward failed to object to theseingructions both during trid
and onapped. Accordingly, the condgderation of thisdamisbarred by the provisonsof Miss. Code Ann.
§99-39-21(1). Since Woodward has not shown actud prgudice, hisfailure condtitutesawaiver and he
is procedurdly barred from rasing thisissue. Wiley v. State, 750 So.2d 1193, 1209 (Miss. 1999).
152, Without waving the procedurd bar, the State correctly arguesthat the language a issue does not
prevent the congderation, in toto, of sympathy. This Court has dated thet

the jury cannot be indructed to disregard sympethy dtogether. See Evans, 725 So.2d

a 691. However, they may be cautioned againg being swayed by such consderdions.

Seeid.
Wiley v. State, 750 S0.2d 1193, 1209 (Miss. 1999). In Californiav. Brown, 479 U.S. 538, 107
S.Ct. 837, 93 L.Ed.2d 934 (1987), the U.S. Supreme Court evauated an ingruction that induded the
exact language Woodward complains about in indruction S-1. The U.S. Supreme Court held that, when
theingruction wasreed asawhalg, it is"no morethan acatd og of thekind of factorsthat could improperly
influence ajuror's decison to vote for or againg the death pendty.” 1d. at 543, 107 SCt. a 840. This
Court hasdted theBrown decson on thistype of jury indruction numeroustimes. Wileyv. State, 750
So0.2d at 1204; Bell v. State, 725 So0.2d 836, 865 (Miss. 1998); Holland v. State, 705 So.2d 307,

352 (Miss. 1997); Evans v. State, 725 So.2d 613, 691 (Miss. 1997). In Evans and Holland, this

Court evauated the same language that Woodward complainsabout iningruction C-1 and found thet the
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ingtruction was proper under both sate and federd caselaw. Evans, 725 So.2d at 690-91; Holland,
705 So0.2d at 351-52.
153.  "Having goproved smilar indructionsin other cases, wefind no eror in granting the indruction[s)
in quedion." Holly v. State, 716 So.2d 979, 986 (Miss. 1998)(citations omitted). This issue is
proceduraly barred and, dternatively, without merit.

CONCLUSION
154.  In his petitions for post-conviction rdief, Woodward assarts thet the re-sentencing trid was
condtitutiondly and proceduraly flawed, that his case should be reversad, and that his sentence of deeth
should bevacated. Severd of theissuesra sed by Woodward are procedurdly barred, and dl of theissues
rased are without merit.  Therefore, Woodward's pro se petition or pogt-conviction rdief and his
goplication for leave to file motion to vacate desth sentence are denied.
5. PETITIONSFOR POST-CONVICTION COLLATERAL RELIEF, DENIED.

PITTMAN,CJ.,.SMITH,P.J,WALLER,COBB,DIAZ,CARLSONAND GRAVES,
JJ., CONCUR. McRAE, P.J.,NOT PARTICIPATING.
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