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IRVING, J., FOR THE COURT:
1. Regina Powell and Thomas Powell apped from an order granting summary judgment to Methodist
Healthcare-JacksonHospitas. Methodist'smotion for summary judgment was predicated onthe assertion
that the Powdlls failed to come forward with evidence of medical malpractice and/ or proximate cause
through expert testimony or otherwise.
12. Finding no reversible error, this Court affirmsthe tria court’s judgment.

FACTS



113. Regina Powe | was admitted to Methodi st Hedl thcare-Jackson (M ethodist) on or around May 18,
1998, by her genera surgeon, Dr. Greg Fiser, for alaparoscopic remova of her gal bladder. Duringthe
procedure, straps were placed across the leg area to insure Powell’s body remained stable.  After the
surgery, Powell reported to the nuraing staff that her left legwas“adeep.” Attherequest of Dr. Fiser, Dr.
Dondd Butts examined Powell in relation to her leg numbness. Dr. Buits opined that Powell was suffering
from amild compression injury to thetibid portion of her |eft sciatic nerve. Dr. Butts encouraged Powell
to ambulate, gating that her symptoms should clear inafew days. Sometimelater, Powell came under the
care of Dr. Lon Alexander, a neurosurgeon, for evauation and treetment of her leg numbness. Powell
underwent operative exploration of her left peroned nerve. The surgery reveded that Powdl’s left
peroned nerve was entrapped by fibrous bands of connective tissue somewhat just inferior to the fibular
head. This condition was aleviated by Dr. Alexander through dissection and mobilization.

14. Prior to the gdl bladder surgery, Powell had no pre-existing symptoms of peroned nerve
entrgoment. Dr. Alexander opined that the peroneal nerve damage suffered by Powell was caused by
either compression or insult to her leg; he dso bdieved that the compression occurred while Powell was
in the operating room for the gall bladder surgery. However, Dr. Alexander could not say with medica
certainty what was the cause of the peroned nerve damage. According to Dr. Alexander, it could have
been from negligent or non-negligent etiology. Powdl subsequently filed a lawsuit agang Methodist
claming traditiond medicad mapractice and res ipsa loquitur as her theories of recovery. Powdll
complainedthat Methodist, and/ or itsnurses, attendants, or other personnel, werethedirect and proximate
or contributing cause of her left foot and lower leg injuries. Powd |’ s husband joined the lawsuit, daming

loss of consortium as aresult of hiswifeésinjuries.



5. Methodist filed itsmotion for summary judgment and asserted that Powell had no expert testimony
which established a causa connection between Powdll’s aleged Ieft leg nerve injury and the dleged
breaches in the nuraing standard of care asserted against Methodist. Thus, Powell could not establish an
essentia element of the negligence claim, and therefore, that claim failed asameatter of law. Methodist dso
asserted that Powd|’ s resipsaloquitur claim failed as a matter of law because Powdl could not identify
any insrumentdity under Methodist’s control which caused a compression of her |eft peroned nerve.
Methodist further argued that Powell had no proof that the dleged injury suffered by Powell isthe kind of
injury which doesnot ordinarily occur in the aosence of negligence, and thusthe resipsaloquitur clam did
not apply.

T6. Thetrid court agreed with Methodi <t that there were no genuineissuesof materid factsand granted

its motion for summary judgment. Other pertinent facts will be rdated during the discussion of the issue.

ANALY SIS AND DISCUSSION OF THE ISSUE
7. A motionfor summary judgment isgranted only when thereisno genuineissue of materid fact, and
the moving party is entitled to judgment as amatter of law. M.R.C.P. 56 (c); Brown v. Credit Ctr. Inc.,
444 So. 2d 358, 362-63 (Miss. 1983). A materid fact is afact that tends to resolve any of the issues
properly raised by the parties. Mosby v. Moore, 716 So. 2d 551, 558 (1135) (Miss. 1998). An agppellate
court reviews summary judgments under the de novo standard and views the evidence in the light most

favorable to the non-moving party. Id.



118. In a summary judgment proceeding, the plaintiff must rebut the defendant’s claim (i.e,, that no
genuine issue of materid fact exists) by producing supportive evidence of sgnificant and probative vaue.
Fruchter v. Lynch Oil Co., 522 So. 2d 195, 198 (Miss. 1988).

T9. Powell asserts that either medical negligence or some sort of pressurewasinflicted on her left leg.
Proximate causeis an essentid ingredient of aclam of medica negligence; therefore, she must establish
some causal connection between her injury and Methodist’ sactions. Palmer v. Biloxi Reg’'| Med. Ctr.,
Inc., 564 So. 2d 1346, 1355 (Miss. 1990). Powell aso assertsthat resipsaloquitur isapplicable because
negligence can beinferred by the circumstances surrounding her injury. ThisCourt must determinewhether
Powel| creeted atriableissue of materid fact regarding her clam that Methodist’ sstaff negligently strapped
her down during her gdl bladder surgery, thus causing peroned nerve entrapment.

110. Aswehavedready observed, Methodist submitsthat (1) Powell offered no expert testimony which
established a causd connection between her aleged Ieft leg nerve injury and the aleged breaches in the
nurang standard of care asserted against Methodist, and that (2) Powell failed to present any proof that
the aleged injury suffered by her is the kind of injury which does not ordinarily occur in the absence of
negligence. We agree.

11.  Unlessthe matter inissue iswithin the common knowledge of laymen, the caselaw of thisdateis
clear that “in amedica md practice action, negligence cannot be established without medica testimony that
the defendant failed to use ordinary skill and care.” Phillipsexrel. Phillipsv. Hull, 516 So. 2d. 488, 491
(Miss. 1987) The supreme court hasheld that in order to recover under anegligence action, aplaintiff has
the burden of proof to show by preponderance of the evidence the defendant’ s negligence. 1d. at 491

(ating Lathamv. Hayes, 495 So. 2d 453 (Miss. 1986); Hammond v. Grissom, 470 So. 2d 1049 (Miss.

4



1985)). Expert testimony is used to establish the standard of acceptable professond practice; that the

defendant physician deviated from that standard; that the deviation from the standard of acceptable

professona practice was the proximate cause of injury which the plaintiff complains, and that damagesto

the plaintiff resulted. Id.

712.  Dr. Lon Alexander, one of Powdl’s experts, failed to demondtrate that M ethodist deviated from

the standard of care while treating Powell in a manner which proximately resulted in harm to her. By

depostion, Dr. Alexander gave the following testimony:

Q. Okay. If youwould assumefor methat a patient goesin for gdl bladder surgery likethis.

And again, we re going off what you understand based on your knowledge, training and
experience. Patient goesin for gdl bladder surgery. They have a safety strap placed at
mickthigh. Okay? And that strap isloose enough to where you can fit ahand underneath
the stragp. Y ou can just dide your hand undernegth the strap.
Post surgery, the patient complains of numbness, pain, originating at thekneedown. EMG
nerve conduction studies show ablock at the fibular head, peroneal conduction block at
the fibular head. Based on your knowledge, training and experience, and to areasonable
degree of medical probability, based on those facts, could you say to areasonable degree
of medicd probability that the strap proximately caused or contributed to the compression

of the peroneal nerve?

A. Teking the total predicate, | would say that the strap probably did not cause that. |
would look to another etiology. (emphasis added).

Q: Okay.

A: But | would till look to the operating room.
113.  This Court demands a showing of not only a standard of professiond practice and care but aso
needs ashowing of injury to the plaintiff that was proximately caused by deviation from thisstandard before
a dam of medica mdpractice will lie. Phillips, 516 So. 2d. at 491. Powell has not demonstrated a

standard of professond care, nor has she shown any deviation from any standard. She has only shown



that shewent into her gd| bladder surgery without complaints of leg numbness and came out of the surgery
with them.

114. Powell faled to establish negligence in her other offer of expert testimony aswel. The expert she
questioned on the nursaing standard of careduring her gal bladder surgery dsofailed to establishadeviation
from astandard. Brenda Bregande stated the following:

Q: Do you haveany information or knowledgethat they [operating room staff] weren't careful
in placing that strap?

A: | have no way of knowing that, because | see nothing in the records to indicate how the

strap was placed or the second time the strap was placed on the patient. | only know
how it was placed the first time which looked perfectly normal. (emphasis added).

Q. And do you have any information or information that there was any externa pressure
placed on Mrs. Powdl’ s leg during the course of that procedure?

A. | cannat find in the records any other area where we might conceive that the patient had
pressure other than in the operating room.

Q. That isnot my question. My question was, do you have any information or knowledge that
there was any external pressure placed on her leg during the course of that procedure?

A. According to the record, no.
115. Powell does not carry her burden of establishing negligence by Methodigt through ether the
testimony of Bregande or the testimony of Dr. Alexander. No casua connections are linked between
Powell’sinjuries and Methodigt’ s actions. Additionaly, Powell fallsto offer or attempt to offer any other
expert testimony on causation.
716. An appellate court conducts a “de novo review of the orders granting and denying summary

judgment and looksat dl evidentiary matter beforeit - - admissionsin pleadings, answersto interrogatories,



deposgitions, affidavits, etc.” Burkesv. Fred's Stores of Tenn., Inc., 768 So. 2d 325, 328 (16) (Miss.
Ct. App. 2000) (citing Aetna Cas. and Sur. Co. v. Berry, 669 So. 2d 56, 70 (Miss. 1996)). More
precisely, the non-moving party may not rely solely upon the unsworn dlegations in the pleadings, or
“arguments or assertionsin briefs or legd memoranda” Palmer, 564 So. 2d at 1356 (quoting Magee v.
Transcontinental Gas Pipe Line Corp., 551 So. 2d 182, 186 (Miss. 1989)).

917.  This Court thoroughly examined the record and found no evidence in the pleadings where Powell
propounds or articulates any genuine issues of materia facts. Specificaly, Powdl responded to
Methodist’s mation for summary judgment by Smple sating, “ Genuine issues of materid facts exist and
defendant is not entitled to judgment as a matter of law.” The party opposing the motion must set forth
specific facts showing that there areindeed genuineissuesfor trid. Fruchter, 522 So. 2d at 199. Powdll
falled to assg this Court in pinpointing genuine issues of materid facts, and as dready stated, this Court
could not find any. We reiterate that mere alegations that there are genuine issues of materid facts are
insUfficent to generateatriableissue or issues of fact and avoid an adverserendering of summary judgment.
Palmer, 564 So. 2d at 1356 (citing Smithv. Sanders, 485 So. 2d 1051, 1054 (Miss. 1986)). Wemight
aso add herethat thetrid judge's order granting summary judgment was not of any assstanceto this Court
ether. Therewas no discusson of the evidence or lack thereof by the trid judge.

118. FHndly, Powell asserts that the doctrine of resipsaloquitur appliesin the instant case because an

inference of negligenceisraised. However, theinjury doesnot “ spesk for itsdf” giving riseto an inference

! Powdll’ s response to Methodist’ s motion stated only this one line affirmation followed by 157
pages of depositions, medica records, diagrams, and pleadings designating experts. She did not direct
this Court to any specific place in the record where she offered competent evidence to establish genuine
issues of materia facts.



that Methodist was negligent. Dr. Alexander affirmed that peroneal nerve damage could be caused by

factors other than negligence. Dr. Alexander’ s testimony follows:.

119.

Q.

Q:

A:

Based on your education, training, experience, what you know about peroned nerve
injuries, are these — are peroned nerve injures the type of injuries that don’t ordinarily
occur unless someoneis negligent? Again consdering thisis a negligence lawauit.

Yes, dr

And understanding that | don’t necessarily present mysdf as an expert of dandard
of care for an operating room nurse or anesthesiologi<.

Right. And I’m not asking you that.

They arerare lesons. They are, asfar as etiology, in my experience in this setting where
she went in without the symptoms and came out with them, | think in my mind, too, and
above and beyond a reasonable degree of medica certainty, it's likely that something
compressed or traumatized that nerve.

Can you say though, that that compression was the result of a negligent act? When you
—1 guess| am asking, and it’ sapecific question: When you see somebody that presents
with a peroneal nerveinjury, do you automatically consider the only possible cause
as a negligent cause? (emphasis added).

No, gr. Inthat | would have to specul ate asto the possible cause, and only after said
speculation could | label it negligent of not. | could not tell you now that | am
certain negligence occurred in the operating room this day. Only that — (emphasis
added).

Can peroneal nerveinjuries happen from non-negligent sources? (emphasisadded).

Yes, sr. (emphasis added).

The doctrine of resipsaloquitur requires four dements:

1)
2)

3)

the matter mugt be within the common knowledge of laymen;

the instrumentdity causing the damage must be under the exclusive control of the
defendant;

the occurrence must be such asin the ordinary course of things would not happen
if those in control of the instrumentaity used proper care; and



4) the occurrence must not be due to any voluntary act on the part of the plaintiff.
Brown v. Baptist Mem'| Hosp.- DeSoto, 806 So. 2d 1131, 1135 (117) (Miss. 2002) (quoting Coleman
v. Rice, 706 So. 2d 696, 698 (110) (Miss. 1997)).
720. Theevidenceintheingant case doesnot satisfy dl theedementsfor resipsaloquitur to gpply. First,
the causes of peroned nerve damage are not within the common knowledge of laymen. Second, thereis
no showing of an ingrumentality under the exclusive control of Methodist that caused damage to Powell.
Third, Powdl’ s expert witness, Dr. Alexander, acknowledged that the type of injury sustained by Powdll
could have been from negligent or non-negligent causes. The evidence does satisfy the fourth prong of the
resipsaloquitur test in that the evidence shows that Powell did not play a voluntary role in the damage to
her peroned nerve because she was unconscious during her gdl bladder surgery.
921. Powel faled to show that Methodist deviated from any standard of care or that Methodist
proximately caused her peroned nerve damage. Additiondly, the facts do not permit goplication of the
doctrine of resipsaloquitur. Therefore, the judgment of the circuit court is affirmed.
122. THE JUDGMENT OF THE CIRCUIT COURT OF HINDS COUNTY, FIRST
JUDICIAL DISTRICT ISAFFIRMED. ALL COSTSOF THISAPPEAL AREASSESSED TO

THE APPELLANTS.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERSAND CHANDLER, JJ., CONCUR. GRIFFIS, J., NOT PARTICIPATING.



