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BEFORE SOUTHWICK, P.J, MYERS, AND CHANDLER, JJ.
MYERS, J.,, FOR THE COURT:

1. Kenyon Wash was convicted of negligent homicide while driving under the influence of dcohal in
violation of Miss. Code Ann. § 63-11-30(5) (Rev. 2000). He was sentenced by the Circuit Court of
Neshoba County to twenty years in the custody of the Mississppi Department of Corrections, with four
years sugpended and five years probation. Aggrieved, he now appedls his conviction, raising issues
concerning evidence introduced at trid, the denid of severa motions made by Wash, and the award of
redtitution to the wife of the victim. Finding no error, we affirm.

|.DID THE TRIAL COURT ERR IN ALLOWING THE INTRODUCTION OF BLOOD
TEST EVIDENCE?



FACTS

2. On August 8, 1998, a collison occurred between the appellant and Conrad and Jeannie Fitzhugh. The
evidence presented at trid established that at the time of the collison, Wash was driving on the wrong sde
of the road. Conrad Fitzhugh died some twenty hours later as result of injuries sustained in the accident.

113. An eyewitness of the accident saw Wash throw a paper sack into some bushes. When palice arrived
on the scene, the eyewitness directed them to where Wash had thrown the sack. There police found a
paper sack containing a can of beer. Two police officers present at the scene testified that they smelled
acohol on Wash's breath and that Wash was staggering as he walked and durred his speech. Wash refused
to take a"bresthdyser" test, but told the officers that he would be willing to do anything else "'to meet their
satisfaction.”

4. Wash was taken to the county hospital, where a blood test was administered. The evidence showed
that this test was administered two and one-haf to three hours after the accident. The results of the blood
test showed Wash to have a0.13% alcohol leve.

STANDARD OF REVIEW

5. With regard to the issues concerning the admission of evidence, our standard of review regarding the
trid court's admission of evidence is well-settled:

Under the Supreme Court's standard of review, the admissibility of evidence rests within the
discretion of thetria court. ... Furthermore, the tria court's discretion must be exercised within the
scope of the Mississppi Rules of Evidence and reversd will be appropriate only when an abuse of
discretion resulting in prejudice to the accused occurs.

Surdivant v. State, 745 So.2d 240, 243 (Miss.1999) (citations omitted).

6. "We usudly defer to the trid court's determination of whether authorities have maintained the chain of
custody of evidence." Nix v. State, 276 So.2d 652, 653 (Miss.1973). Also, "[w]hen reviewing the chain of
custody, we will not disturb the finding of the tria court unless there has been an abuse of discretion.” Nalls
v. State, 651 So0.2d 1074, 1077 (Miss.1995) (citing Morrisv. Sate, 436 So.2d 1381 (Miss.1983)).

ANALYSIS

17. Wash relies chiefly on Miss. Code Ann. 8 63-11-8 (Rev. 2000) for his assertion that evidence
regarding his blood test should not have been admitted at tria. This statute mandates that atest for
determining blood acohol content be performed on the operator of any motor vehicleinvolved in an
accident resulting in death. Miss. Code Ann. 8 63-11-8(1) (Rev. 2000). The gtatute further provides that
such test shdl be administered within two hours of the accident "when possble” Id. First, Wash argues that
the statutory requirement of aresulting desth was not met because Fitzhugh had not died when the test was
performed. Second, he argues that the Statutory time requirement was not satisfied because his test was
administered more than two hours after the accident.

8. The Mississippi Supreme Court has recently held that § 63-11-8 is uncondgtitutional because it
authorizes search and seizure without probable cause. McDuff v. State, 763 So.2d 850, 853 (Miss. 2000)
. Therefore, it is not necessary to andyze the aforementioned issues. Rather, we must determine whether the



adminigtration of the blood test was vaid notwithstanding the invdidity of the statute. From the outset, we
find that Wash consented to the drawing of his blood. In his own testimony, Wash stated that he indicated
to the officers that he was unwilling to take a bresthayser test, but would take any other test. He even
spoke with an attorney prior to dlowing his blood to be drawn. Wash arguesthat if he were intoxicated, he
could not have given avaid consent to the test. However, the Mississippi Supreme Court has held that
where the defendant appears to be aware of the circumstances surrounding his consent, the consent isvaid
despite his purported intoxication. Mitchell v. Sate, 609 So.2d 416, 421 (Miss. 1992). Wash had the
presence of mind to refuse a breathayser test and to request to speak with an attorney before consenting to
the drawing of his blood. He was certainly competent to give valid consent. Therefore, the drawing of
Wadh's blood for the purpose of testing its blood-acohol content did not violate his congtitutiona
protection against unwarranted search and seizure. Probable cause existed, and Wash consented to the
test.

19. Furthermore, the officers handling the accident had probable cause to issue the blood test. As noted
above, the officers on the scene were directed by an eyewitness to a paper bag which Wash had thrown in
the bushes following the accident. This bag contained a can of beer. Two officers testified that Wash
staggered as he walked, that his bresth smelled of acohol, and that his eyes were very red. In addition, the
circumstances of the accident indicated negligent driving on the part of Wash. These circumstances are
adequate to establish probable cause for ablood acohol test. McDuff, 763 So. 2d at 855.

110. Asfor the issue of the time Igpse between the accident and the adminidration of the test, we find little
guidance in this area. Missssppi'simplied consent law provides that "[n]o such tests shdl be given by any
officer or any agency to any person within fifteen (15) minutes of consumption of any substance by mouth.”
Miss Code Ann. § 63-11-5(1) (Rev. 2000). Nothing is mentioned about a time before which the test must
be given. Although Miss. Code Ann. § 63-11-8 has been declared uncongtitutiona insofar asit lacks a
probable cause requirement, we now look to it for direction in this narrow context. The statute provides
that the test is to be administered within two hours of the accident "when possible” Miss. Code Ann. § 63-
11-8 (Rev. 2000). The words "when possble’ are relevant here. Were this two hour time frame necessary
to ensure the integrity of the test results, it is doubtful that the legidature would have included such language
in the satute. Thetria judge found that athough the blood test was administered more than two hours after
the accident, there was no evidence of ddiberate delay on the part of the officers. We agree, and we see no
reason to find that the time lapse between the accident and the adminigiration of the blood test was
prgudicid to Wash in any way.

111. Wash argues that even if the blood were legdly taken, the results of the test should be inadmissible
because some persons in the chain of custody were not caled at trid. "The test to determine whether there
has been abresk in the chain of custody iswhether there is evidence of probable tampering.” Nix v. State,
276 S0.2d 652, 653 (Miss.1973). Wash does not assert that any tampering took place, nor isthere any
evidence of tampering. This argument is therefore without merit.

II.DID THE TRIAL COURT ERR IN ALLOWING THE TESTIMONY OF TWO
OFFICERS?

FACTS

112. Two officersinvolved in Wash's arrest testified at trid. Trooper Derrick Glenn, who was the first
officer to arive a the scene, testified first regarding his observations on the evening of the accident.



Trooper Ricky Breland was the second officer to arrive on the scene of the accident. During Wash's cross-
examination of Brdand, it was mentioned that Breland had spoken with Glenn in the time between their
testimonies, and that the conversation touched on the case about which they were testifying. Because the
rule of sequestration had been invoked, Wash moved for amidrid. Thetria judge cdled for a hearing
outside of the presence of the jury to determineif any violations had taken place.

113. Both officers were called to testify asto their conversation, and both tetified that they had not
discussed the substance of their testimony. Rather, they said, they discussed being nervous on the witness
stand and other trivid matters. After having heard their testimonies, the trid judge ruled that no violation had
taken place. Wash never objected to the admission of ether Glenn or Breland's testimony. It was only
during Breland's testimony that the disputed conversation between the officers was brought up. No
objection to the admission of the officers testimonies was made prior to their taking the stand. There was
thus no opportunity for the trid judge to err in dlowing the testimony of the officers. However, we will
discuss his denid of Wash's motion for mistrial based upon the alleged sequestration rule violation.

STANDARD OF REVIEW

114 "New trid decisonsrest in the sound discretion of the trid court, and the motion should not be granted
except to prevent an unconscionable injustice. We reverse only for abuse of discretion, and on review we
accept astrue al evidence favorable to the State.” McClain v. Sate, 625 So. 2d 774, 781 (Miss. 1993).

ANALYSIS

125. In denying Wash's motion for anew trial based upon the discussion between Troopers Glenn and
Breland, the trid court found that no violation of the sequestration rule had taken place. Rather, the court
found, the officers had merdly "talked shop" and that Trooper Breland's testimony had not been influenced
by his speaking with Trooper Glenn. The court's findings on these matters do not amount to an abuse of
discretion.

116. Wash implies that because the officers were roommates, "it would stand to reason that they would try
to asss each other in obtaining a conviction of Wash." Thisis mere speculation, and we are bound to
accept astrue dl evidence favorable to the State. We hold that thisissue is without merit.

[11.DID THE TRIAL COURT ERR IN DENYING WASH'SMOTIONS FOR
MISTRIAL, DIRECTED VERDICT, AND JNOV?

FACTS

117. The prosecution called J. M. Cain to testify at trid. It was brought out in testimony that Cain was an
accident recongtructionist. Wash moved for amistria, asserting that the jury would be unfairly influenced by
Cain'stestimony because it was stated that he was an accident reconstructionist and no reconstruction had
been performed in the subject accident. In denying this motion, the tria court found that it was clear from
the testimony that no recongtruction was performed and that the jury was not be unduly influenced by such
testimony.

1118. Wash now argues that the trial court's denid of this motion for mistrid congtituted reversible error.
Wash a0 argues that the trid court erred in denying his motions for adirected verdict at the close of the
State's case and at the close of the entire case and his maotion for judgment notwithstanding the verdict or, in



the dternative, anew trid.
STANDARD OF REVIEW

1119. The standard of review for adenid of ajudgment notwithstanding the verdict and a directed verdict
areidentical. Wilkerson v. State, 731 So. 2d 1173, 1182 (Miss. 1999). The Mississippi Supreme Court
has stated that in reviewing thetrid court's denid of INOV:

[T]he sufficiency of the evidence as a matter of law is viewed and tested in alight most favorable to
the State. The credible evidence consstent with [the defendant's] guilt must be accepted astrue. The
prosecution must be given the benefit of al favorable inferences that may be reasonably drawn from
the evidence. . ..\WWe are authorized to reverse only where, with respect to one or more of the
elements of the offense charged, the evidence so considered is such that reasonable and fair-minded
jurors could only find the accused not guilty.

McClain, 625 So. 2d at 778 (citations omitted).
ANALYSIS

1120. In assarting that the jury was unduly influenced by Cain's testimony, Wash makes no demongtration of
undue influence, nor does he cite any supporting law. In reviewing dl evidence in alight most favorable to
the State, we find the evidence at trial demongtrated that an automobile accident occurred when Wash
crossed into the opposite lane of traffic and collided with the Fitzhughs. Conrad Fitzhugh died as aresult of
the accident. A sample of Wash's blood was legdly taken following the accident, and andysis of the sample
reveded that the level of blood-acohol content was above the legd limit. Thetrid court's denid of Wash's
motions for directed verdict, new trid and judgment notwithstanding the verdict were dl proper.

IV.DID THE TRIAL COURT ERR IN GRANTING RESTITUTION TO THE VICTIM'S
WIFE?

FACTS

121. After the return of aguilty verdict by the jury, the court ordered a hearing to determine what, if any,
restitution would be awarded to the wife of the deceased. The court issued ajudgment granting Mrs.
Fitzhugh $116,613.20. This amount represented al burial costs and hospital expenses, aswell as oneyear's
wages for the deceased and lost wages for Mrs. Fitzhugh. Wash now appedls this grant of retitution,
asserting that the trid court did not take into account his financia inability to pay such an amount.

122. A review of the record reveals that Wash did not make objection to the award of restitution at the
sentencing hearing. He is therefore proceduraly barred from raising thisissue on apped. Powell v. State,
536 So. 2d 13, 17 (Miss. 1988).

123. THE JUDGMENT OF THE CIRCUIT COURT OF NESHOBA COUNTY OF
CONVICTION OF NEGLIGENT HOMICIDE WHILE DRIVING UNDER THE INFLUENCE
OF ALCOHOL AND SENTENCE OF TWENTY YEARSIN THE MISSISSIPPI
DEPARTMENT OF CORRECTIONSWITH FOUR YEARS SUSPENDED AND AWARD OF
$116,613.20 IN RESTITUTION ISAFFIRMED. ALL COSTS OF APPEAL ARE ASSESSED
TO THE APPELLANT.



McMILLIN, C.J., KING AND SOUTHWICK, P.JJ., PAYNE, BRIDGES, THOMAS, LEE,
IRVING AND CHANDLER, JJ., CONCUR.



