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DIAZ, JUSTICE, FOR THE COURT:

1. On August 24, 1999, the Harrison County Y outh Court, Judge Michad H. Ward presiding, upon a
recommendation made by the "intake unit” of the Department of Human Services (DHS), ordered an abuse
and neglect petition filed on behaf of T.O. and her younger brother D.O., II, whose father and mother are
D.O. and J.O., respectively. The petition dleged that the father, D.O., sexuadly abused his daughter, T.O.,
and that D.O., |1, was neglected due to the fact that he resided in the same home in which T.O. suffered the
abuse.L) Three separate shelter hearings were held regarding this matter, with the lower court issuing rulings
on each. During alater hearing, the court appointed Dr. Horrell Townsend to examine T.O. for signs of
sexua abuse. After a plea hearing, the case was et for trid.

2. On October 26, 1999, trid commenced and upon hearing the testimony and evidence presented, Judge
Ward took the matter under advisement. On November 9, 1999, Judge Ward adjudicated the children as
abused and neglected as described in the petitions. At a subsequent hearing on December 13, 1999, the
lower court aso found aggravating circumstances to exist, thus holding that reasonable efforts toward
reuniting the children with their parents by the State were not required. Two days later, the trid judge held a
permanency hearing and took those issues under advisement.

113. This apped by the parents is based upon the assumption that the adjudication of abuse and neglect with
aggravating circumstances by the trid court wasin error because:

|. THE STATE FAILED TO PROVE BY A PREPONDERANCE OF THE EVIDENCE THAT
D.O. SEXUALLY ABUSED T.O.

I1. THE YOUTH COURT ACT ISUNCONSTITUTIONAL PURSUANT TO THE FIFTH AND



FOURTEENTH AMENDMENTS OF THE UNITED STATES CONSTITUTION AND
CORRESPONDING SECTIONS OF THE MISSISSIPPI CONSTITUTION.

1. THE TRIAL JUDGE ERRED BY FINDING THAT AGGRAVATING CIRCUMSTANCES
EXISTED.

Upon athorough review of the record, we find no reversible error.
FACTS

14. JuliaWasvick isasocid worker at Missssppi's Department of Health in Harrison County. Wasvick
has known and counseled the parents snce March of 1998, when D.O.'s wife, J.O., became pregnant with
D.O., Il. During that pregnancy, Wasvick enrolled J.O. in the Health Department’s high risk program, due
to her mentd illness. She has been diagnosed as mildly mentdly retarded with an estimated 1Q of 66
complicated by her bi-polar persondity disorder. T.O. was dso found to be mildly mentally retarded, her
IQ estimated at 57.

5. On August 19, 1999, the mother took the children to the Health Department to obtain lice medication
for T.O. While waiting for the medication to arrive, the mother walked to Wasvick's office to "show of f"
D.O,, 11, to her former counsdlor. During their visit, Wasvick inquired about the rest of the family. In
response, J.O. told Wasvick that someone accused the father of abusing T.O. causing the family problems.
Wasvick asked the mother if the allegations were true, and she confessed that they were, in fact, true. The
mother further admitted that she had seen the father having sex with T.O., who was three years old at the
time. J.O. mentioned that the abuse stopped for awhile, but had recently begun again. J.O. then asked
Wasvick not to repeet thisinformation to anyone and hurriedly left her office.

6. Kari Mdlory, an investigator from the DHS, testified that after receiving Wasvick's report, she went to
the parents home to remove the children from their custody. While Mdlory was there, J.O. explained that
the conversation Wasvick recounted in her report was the result of a smple misunderstanding. She told
Malory that she never admitted to Wasvick that her husband was abusing T.O., but rather Wasvick smply
misunderstood what she said.

7. At trid, areport made by Mallory detailing her visit to the family’s home was offered into evidence2) In
this report, Malory recorded what occurred when she arrived to pick up the children. She stated that the
father pointed to T.O.'s unclothed genital area and asked if this was where he was supposed to be "finger
f***ing" T.O. Throughout the course of their encounter, when D.O. referred to J.O., he smply caled her
"my bitch." Mallory further testified that the father told her that held "rather cut that off [his penis] than mess
with [T.O.]," adding, "Now, if she were fifteen or Sixteen, that would be different.”

118. Mdlory aso noted that the house has only two bedrooms, leading to somewhat unusua deeping
arrangements. The father degpsin the bed in the back bedroom, asiit is the only air-conditioned room. J.O.
deeps on the floor on a palet with the children in the back bedroom aswell; D.O., |1, does not have a crib.
The children's paternal grandmother deepsin the front bedroom, with T.O. occasiondly deeping with her.
Both parents recelve SSI benefits and are unemployed except for alawn service they jointly operate.
Madlory testified that neither the father nor the mother ever admitted sexually abusing the child. Mdlory aso
believes that J.O. wants her children back and will do whatever is necessary to achieve that end.

19. Dr. Horrell Townsend, the expert witness appointed by thetria court, then took the stand. He was



qualified and accepted, without objection, as an expert in obstetrics and gynecology. Dr. Townsend
examined T.O. on September 8, 1999. Specificdly, he anaesthetized T.O. and performed apevic
examination using a lgparoscope to document his findings with photographs. As aresult of the examination,
Dr. Townsend found that T.O. had an abnorma relaxation of the opening of the anus and rectum. He
tedtified that only two scenarios would cause such an abnorma opening; a sdf-inflicted ana intruson or
sexud abuse. Dr. Townsend further testified that it was extremdy unlikdy that T.O. did thisto hersdf
because of the extreme pain it would have caused. Among the hundreds of casesthat Dr. Townsend had
seen, he classfied this one as "remarkable’ due to the amount of dilation the and opening exhibited. It was
Dr. Townsend's expert medical opinion that strong evidence of previous penetration of the anus and rectum
exigted based upon both the amount of and dilation T.O. exhibited and the minima and traction found in
her rectum.

{110. During cross-examination, Dr. Townsend was given a report2) written by Dr. MariaM. Moman to
review. Laura Jones, a social worker, took T.O. to Dr. Moman on October 19, 1999, for a perianal
examination because T.O. complained of "itching” in that area. Dr. Moman's report stated that there was
inconclusive evidence of sexud abuse. When asked to reconcile these findings with his beliefs, Dr.
Townsend pointed out that Dr. Moman's report was written forty-five days after his examination, without
notation as to whether the child was anesthetized 4 Dr. Townsend aso pointed out that enough time may
have e apsed between his examination and Dr. Moman'sto dlow T.O.'s body to hed, thus effectively
erasing the physical abuse. Dr. Moman's report did note that when T.O. was asked if anyone touched her
in her crotch area, she responded "Daddy."”

911. Dr. Nurul Idam, a pediatrician, examined T.O. on August 17, 1999. Dr. Idam conducted an
examination of her pelvic area.and found no evidence of abuse. His examination was not as thorough as Dr.
Townsend's because he found no indication of sexua abuse during the initid externd exam that warranted a
more in-depth procedure. After examining the photographs in evidence of Dr. Townsend's exam, Dr. Idam
further tedtified that he could not conclude whether T.O. exhibited any sgnificant and dilation. Dr. Idam
testified that Dr. Townsend's findings did not correlate with his findings, and he specificaly disagreed with
Dr. Townsend's conclusion that and penetration occurred. Dr. 1dam disagreed with this concluson
because, in his experience, evidence symptomeatic of anal penetration in these cases "looked different” than
what was portrayed in T.O.'s lgparoscopic photographs. As acavedt, Dr. Idam testified that he usudly
transferred cases that dedlt with the rectum or vagina to an expert. Additiondly, the record reflects that his
examination pre-dated the mother's vidt to the Health Department by two days.

112. D.O. took the stand in his defense. He testified unequivocally that he never sexudly abused his
daughter. He believed that Wasvick misunderstood his wife due to her menta disability. The father testified
he was rarely done with T.O. because hiswife or mother remained near to care for the child'simmediate
needs. When asked to explain T.O.'s condition, he tetified that he was aware of a prescription enema
previoudy placed in T.O.'s rectum, offering that as a potentia cause. D.O. dso testified that he had seen
T.O. insart her fingersinto her rectum. Both of these explanations were rejected as inadequate by medical
experts as the cause of T.O.'s condition. D.O. stated that he had no ideahow T.O.'sand and recta
condition manifested itsdlf. He aso vehemently denied that he made any of the statements attributed to him
by Mdlory. The mother then testified that she never accused D.O. of sexua abuse, writing the entire
Stuation off asamigake. She did admit telling Wasvick that DHS planned to investigate the alleged abuse.

STANDARD OF REVIEW



113. This Court's standard of review of Y outh Court casesislimited. Thetrier of fact at a 'Y outh Court
hearing isthe Y outh Court judge. In re D.K.L., 652 So. 2d 184, 188 (Miss. 1995). When reviewing the
evidence, we do not proceed de novo. I d. a 189. Rather, when the Y outh Court makes an adjudication of
neglect, this Court consders dl the evidence considered by the Y outh Court in the light most favorable to
the State. Collinsv. Lowndes County Pub. Welfare Dep't, 555 So. 2d 71, 72 (Miss.1989). If the
evidence so consdered is opposed to the finding of the Y outh Court with such force that reasonable men
could not have found as the Y outh Court did by a preponderance of the evidence, this Court must reverse.
Id. a 72. However, if there is substantial evidence in the record supporting the adjudication of the Y outh
Court, evidence of such quality and weight that, even under the "beyond a reasonable doubt” standard, the
Y outh Court might reasonably have ruled asit did, we mugt affirm. In re M.R.L ., 488 So. 2d 788, 790-91
(Miss. 1986).

LEGAL ANALYSIS

|. THE STATE FAILED TO PROVE BY A PREPONDERANCE OF THE EVIDENCE THAT
D.O. SEXUALLY ABUSED T.O.

114. The parents submit that the State failed to meet its burden of proof &t trid, believing that the evidence
conddered by thetrid court was insufficient to support its ultimate finding. Specificaly, they argue that the
proceeding below hinged upon J.O.'s aleged misinterpreted statements. The parents point out that J.O.'s
incriminating satements to Wasvick must be viewed in light of her aforementioned fragile menta condition.
They aso cite Dr. Moman's report and the testimony offered by Dr. Idam contradicting Dr. Townsend's
finding that T.O. was sexudly abused. Additiondly, the parents assert that dl evidence rdating to the
mother's statements to Wasvick was based upon hearsay and should not have been considered at trial. No
hearsay objection was made when these statements were proffered at trid, thus barring this argument on
apped. It isfundamentd that atrid court will not be reversed for falling to grant relief that was not
requested. Chase v. State, 645 So. 2d 829, 846 (Miss.1994); Taylor v. State, 754 So. 2d 598, 606
(Miss. Ct. App. 2000).

1115. Procedura bar notwithstanding, the parents cite In re C.B., 574 So. 2d 1369 (Miss. 1990) as
authority to support their hearsay exclusion argument. In that case, the evidence of abuse by the father
conssted entirdly of hearsay testimony through statements alegedly made by the child. We held that in
order to admit the hearsay statements of the child, the trial court must determine whether or not the
testimony falswithin any of the hearsay exceptions enumerated in M.R.E. 803. 1d. at 1371-72. Thetrial
court admitted the statements "as evidence that they were made" but not under the hearsay rule. Further, the
Court noted that if the lower court fails to make this determination, the case must necessarily be reversed
and remanded for congderation of the testimony under M.R.E. 803 exceptions. 1d. at 1372. That caseis
easly distinguishable from the case a bar. The centra factud issuein In re C.B. was that the only evidence
avalableto thetrid court proving sexud abuse were the child's accusations. This Court was forced to
reverse because, without an accurate determination of the admissibility of those statements, there smply
was no evidence of any sexud or physicd abuse. Such is not the case here. The unadorned facts underlying
this case astonish even the most seasoned veterans of our judicia process.

116. Thetria court relied upon Aldridge v. State, 398 So. 2d 1308 (Miss. 1981) as support for its
decison to declare the children abused and neglected, saying that the smilarities between the cases were
"driking." In Aldridge, the parents of an infant were convicted of felonious child abuse when the infant



sugtained fractures to the right ankle, left wrist and left forearm. In his ruling, Judge Ward quoted the
following passage from Aldridge:

Thereisno fact or circumstance in evidence tending in any way to support any other reasonable
explanation of these injuries except that they were inflicted by its parents. No other person is shown
to have had the custody or care of the infant save its parents. To sustain averdict based on
circumstantia evidence it is not necessary that such evidence exclude every possible doubt or
theoretical supposition in no way related to the facts or circumstances of the case. It is enough that
such evidence exclude every reasonable hypothesis of innocence.

Id. at 1311.

117. Recognizing that Aldridge was acrimind case, the trid court gpplied thislogic to the civil burden of
proof. Here, asin Aldridge, no evidence was presented showing anyone had custody of T.O. save her
parents. The parents verified this by testifying that no one cared for T. O. other than themsalves. Thereis
aso substantia proof in the record that T.O. was subjected to abuse other than that specificaly detailed in
the statements J.O. made to Wasvick. Mdlory offered other statements by D.O. aswell as information
regarding their living Situation. Dr. Townsend testified that it was his expert medica opinion that T.O. had
suffered traumato her anus and rectum. The trier of fact chose to believe Dr. Townsend over Dr. Idam,
and Mdlory over the parents. Such isthe charge of the fact finder. Clearly, sufficient evidence was present
to support the trid court'sfinding.

II. THE YOUTH COURT ACT ISUNCONSTITUTIONAL PURSUANT TO THE FIFTH AND
FOURTEENTH AMENDMENTS OF THE UNITED STATES CONSTITUTION AND
CORRESPONDING SECTIONS OF THE MISSISSIPPI CONSTITUTION.

1118. The argument section of the parent's brief under thisissue is extremely difficult to follow asit islargey
incoherent. As best as can be determined, the parents alege that the "procedure” used by the tria court is
uncongtitutiona according to both the Missssppi and United States Condtitutions, cdling it "arbitrary,
capricious, and based upon a preponderance of the evidence." It ssems the parents are arguing that a " clear
and convincing evidence' standard should be applied rather than a " preponderance of the evidence"
standard.

1129. As support for their argument, the parents refer this Court to Santosky v. Kramer, 455 U.S. 745,
102 S.Ct. 1388, 71 L. Ed. 2d 599 (1982), where the parents appeaed from ajudgment of afamily court
which adjudged their children to be neglected. The Supreme Court held that before a State may sever
completely and irrevocably the rights of parentsin their natura child, due process requires that the state
support its legations by at least clear and convincing evidence, and therefore the "fair preponderance of
the evidence' slandard prescribed by the New Y ork Family Court Act for the termination of parentd rights
denied the parents due process.

120. The parents believe that because Judge Ward adjudicated the children abused and neglected, he
effectively terminated their parenta rights through that proceeding. Thisis, of course, an incorrect reading of
the law. The proceeding below was not a parenta rights termination case, but rather a disposition hearing to
determine whether or not the children were abused and neglected. Nather this finding nor the later finding
of thetrid court that "aggravating circumstances' existed served as atermination of parentd rights. It was
samply adecison that alowed the Department of Human Services to avoid working with the parents



through counsdling and other channels toward reunification with the children. Thisis consstent with the
statutory scheme outlined in the Y outh Court Act. Miss. Code Ann. 88 43-21-603 & -613 (2000).

121. The parents failed to raise the congtitutiondity of the statute at trid. This Court has held that dthough
an issueis conditutiona in nature, it is not absolved from the generd rule that objections must be raised at
thetrid levd. In re V.R., 725 So. 2d 241, 245 (Miss. 1998). See also Smith v. Fluor Corp., 514 So.
2d 1227, 1232 (Miss.1987) (holding that the condtitutiondlity of a statute will not be considered unless the
point is specificaly pleaded); Colburn v. State, 431 So. 2d 1111, 1114 (Miss.1983) (determining that
failure of defendant to raise a condtitutiondity question about an aggravated assault statute in a proper
motion before the tria court is a congtitutional waiver of any error and precluded defendant from seeking
reversal on this ground on apped). The parents had ample opportunity to argue thisissue during any one of
their numerous hearings, but failed to do so, barring the issue on gppedl.

22. Serving as a second procedura bar, the parents failed to send notice of their challenge to the Attorney
Generd, vidlating Rule 24(d) of the Mississppi Rules of Civil Procedure which requires that proper notice
be given to the Attorney General when the conditutionality of a datute is chalenged "to afford him an
opportunity to intervene and argue the question of congtitutiondity.” Pickens v. Donaldson, 748 So. 2d
684, 691 (Miss. 1999) (citing Miss. R. Civ. P. 24(d)). Rule 44(a) of the Mississppi Rules of Appdllate
Procedure smilarly requires service of any appdlate brief chalenging the vdidity of agtatute "on the
Attorney Generd, the city atorney, or other chief legd officer of the governmenta body involved.”
Pickens, 748 So. 2d at 691 (citing M.R.A.P. 44(Q)). "Except by specid order of the court to which the
case is assgned, in the absence of such notice neither the Supreme Court nor the Court of Appealswill
decide the question until the notice and right to respond contemplated by this rule has been given to the
appropriate governmenta body." 1 d. & 691. The parents falure to raise the issue of the condtitutiondity of
adatute & trid or to notify the Attorney Generd's Office of their chalenge of the statute resultsin the
procedural bar on thisissue. Id. at 691.

1123. Procedurd bars notwithstanding, the merits of the clam are asfollows. ThisCourt, inInre T.L.C,,
566 So. 2d 691 (Miss.1990), discussed the standard of review employed when considering the
conditutiondity of a statute:

Without doubt, our congtitutional scheme contemplates the power of judicid review of legidative
enactments, however, that power may be exercised affirmatively only where the legidation under
review be found in the papable conflict with some plain provison of the .. . . Condtitution. Statutes
such asthe Y outh Court Act come before us clothed with a heavy presumption of congtitutiona
vdidity. The party chdlenging the congtitutiondity of a statute is burdened with carrying his case
beyond al reasonable doubt before this Court has authority to hold the satute, in whole or in part, of
no force or effect. When a party invokes our power of judicid review, it behooves usto recdl that the
challenged act has been passed by legidators and approved by a governor sworn the uphold the
selfsame condtitution as are we.

I d. a 696 (citations omitted). The parents have failed to make any showing that any of their fundamenta
condtitutiona rights have been violated, much less proving their alegation beyond al reasonable doubt.
They smply complain thet their rights were denied in an argument consuming less than three paragraphs on
asngle pagein ther brief. Therefore, thisissueis both procedurdly barred and meritless.

1. THE TRIAL JUDGE ERRED BY FINDING THAT AGGRAVATING CIRCUMSTANCES



EXISTED.

124. The parents fina argument rests upon the trid judge's finding that "aggravating circumstances' existed.
They contend that there "was nothing in the record which would have caused the lower court to declare the
case a hand an aggravated case." Miss. Code Ann. § 43-21-603 (2000)2) was followed to the | etter by
thetria judge. The record is replete with evidence supporting the Judge Ward's finding of abuse. The only
cases cited by the parents, dl from foreign jurisdictions, Smply restate that "clear and convincing” evidence
is required rather than a " preponderance of the evidence” to terminate parentd rights. This argument is
discussed thoroughly under Issue I1. There is no merit to this re-framed alegation of error.

CONCLUSION

1125. Because there was ample evidence presented at trid supporting the judge's ruling, and the parents
find two alegations of error are specious, we afirm the judgment of the Harrison County Y outh Court.

126. AFFIRMED.

PITTMAN, C.J.,BANKSAND McRAE, P.JJ.,, SMITH, MILLS, WALLER, COBB AND
EASLEY, JJ., CONCUR.

1. InE. S. v. State, 567 So. 2d 848, 850 (Miss. 1989), the Harrison County Family Court found that
M.S, JS, and A.S, shlings of E.S., were neglected and abused minor children within the meaning of the
Act because they lived in the house while E.S. suffered the abuse.

2. The parents attorney objected and the judge reserved ruling on it. While the tria judge'sfind ruling on
this matter is not in the record, he said at the time that he would be inclined to let it in under M.R.E. 803(8).

3. Thereport islittle more than an illegibly handwritten paragraph. It is, to say the least, not a
comprehensive review of T.O.'s condition and gppears to address only externd genita and ana aress.

4. Dr. Townsend testified that this distinction makes a sgnificant difference. Dr. Townsend explained that
anyone who is examined rectaly while awake will have anormd or tighter than norma and sphincter tone
because of the tense nature of the exam. He further tetified that the anesthesia did not affect T.O.'s muscle
tone, causing it to rlax more than norma during her examination, because the sphincter muscle is not
affected by genera anesthesia.

5. Section 43-21-603 reads in pertinent part:

(6) After congderation of dl the evidence and the revant factors, the youth court shal enter a
disposition order which shal not recite any of the facts or circumstances upon which such disposition
isbased, nor shdl it recite that a child has been found guilty; but it shdl recite that achild isfound to
be a ddinquent child, a child in need of supervision, aneglected child or an abused child.

(7) In the event that the youth court orders that the custody or supervison of a child who has been
adjudicated abused or neglected be placed with the Department of Human Services or any other
person or public or private agency, other than the child's parent, guardian or custodian, the youth
court shal find and the digpostion order shall recite that:

(a)(i) Reasonable efforts have been made to maintain the child within his own home, but thet the



circumstances warrant his remova and there is no reasonable dternative to custody; or

(i) The circumstances are of such an emergency nature that no reasonable efforts have been made to
maintain the child within his own home, and that there is no reasonable dternative to custody; and

(b) That the effect of the continuation of the child's residence within his own home would be contrary
to the welfare of the child and that the placement of the child in foster care isin the best interests of the
child; or

(c) Reasonable efforts to maintain the child within his home shdl not be required if the court
determines that:

(1) The parent has subjected the child to aggravated circumstances including, but not limited to,
abandonment, torture, chronic abuse and sexua abuse ...



