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1. The case now before the Court involves a dispute over a substantiad amount of child support aleged to
be owed by Houston Jacento Dorr to his former wife, Susanne Marie Dorr (Howell), for a period ranging
from 1985 through 1994. The principd issuesin dipute are: () whether the chancellor erred by dlowing
credit for certain payments Mr. Dorr aleged he had made when the only evidence of such payments
conssted of aseries of entriesin Mr. Dorr's persond checking account register, (b) what effect the
chancellor ought to have given to an aleged extrgudicia agreement between the parties to modify Mr.
Dorr's monthly child support obligation, (c) how to properly calculate interest due on past due child

support, and (d) whether the chancellor erred in denying attorney's feesto Mrs. Dorr for pursuing collection
of the arrearage.

{2. Finding that, in some respects, the chancellor erred in his factud findings and further finding that the
chancellor abused his discretion in fashioning aremedy in this case, we vacate the judgment and remand for
further proceedings consistent with this opinion.



Facts

113. The parties were divorced in 1983 and Mrs. Dorr received custody of the minor child born of the
marriage. Mr. Dorr was ordered to pay periodic child support and the divorce judgment ordered that, in
recognition of this support payment, Mr. Dorr would be entitled to claim the child as a dependent for
income tax purposes. Mr. Dorr was less than diligent in meeting his obligations and on April 10, 1985, he
was adjudicated to be in arrears on child support in the amount of $2,400. In the same order adjudicating
this arrearage, the chancellor modified Mr. Dorr's monthly child support payment to $225 per month
effective April 1, 1985.

4. Agan, Mr. Dorr seemsto have failed to fully meet his obligations under this modified judgment though
he did make some sporadic payments to Mrs. Dorr after April 1985. However, Mrs. Dorr made no further
forma attempt to enforce the payments for an extended period of time. In January 1988, Mr. Dorr
executed and ddlivered to Mrs. Dorr awriting in which he relinquished his right to claim the child asa
dependent for tax purposes and acquiesced in Mrs. Dorr being able to do o, this arrangement being in
derogation of the divorce judgment. Mr. Dorr contended at trid that this instrument was delivered as a part
of an extrgudicia agreement between him and Mrs. Dorr that, in exchange for this concesson, she would
relieve him of any obligation to continue to pay periodic child support. Mrs. Dorr denied any such
agreement, contending that Mr. Dorr unilaterally made the concession to her without any corresponding
concession on her part.

5. By a subsequent judgment entered in another proceeding, the minor child of the parties was adopted to
Mrs. Dorr and her new husband, thereby terminating any further support obligation for the child by Mr.
Dorr. This adoption was effective July 19, 1994.

116. This action was commenced in August 1998 by Mrs. Dorr to collect dl delinquent amounts of child
support dleged to have accrued prior to the 1994 judgment of adoption. In addition, Mrs. Dorr sought to
recover certain unpaid medicad expenses for the child which she aleged were due under the origind divorce
judgment. Mrs. Dorr further sought interest on al unpaid installments and an gppropriate attorney's fee for
pursuing the collection of these various arrearages.

7. In asomewhat unusud ruling, the chancdlor initidly declined to resolve the disputed issue of fact asto
whether (a) Mr. Dorr's tax dependency waiver was a part of amutual agreement in exchange for which he
would be rdlieved of his child support obligations or whether, (b) as Mrs. Dorr contended, it was Smply a
unilateral concesson on Mr. Dorr's part, born out of guilt for his prolonged failure to meet his support
obligation. Instead, the chancellor offered the parties a"grace period” of fifteen days during which they
might mutualy concede by written stipulation the existence of such an agreement and jointly agree for the
chancdlor to retify the extrgudicid agreement. If the parties did so stipulate, then the chancellor gpparently
would have relieved Mr. Dorr of any child support payments faling due on or after January 1988. Not
surprisngly, in view of Mrs. Dorr's position throughout this litigation, no such stipulation appearsin the
officia record of the case.

118. The chancdlor's judgment went on to state that, in the event the parties failed to enter into such a
dtipulation (which iswhat, in fact, occurred), the alleged agreement asserted by Mr. Dorr would be held
void as (@) not being supported by vauable consideration and (b) an unenforceable attempt to
extrgudicialy modify a court-ordered obligation. In such event, the chancellor determined that Mr. Dorr
would owe an additiona $17,775 in child support, but that he would have theright to file amended tax



returns for the affected years to claim the child and obtain such refund as he might be entitled based on
those amended returns. The chancdllor further directed that Mrs. Dorr would be required to likewise file
amended returns for the same years removing the child as a dependent and thereby obligating hersdf to pay
such additional taxes as were owed due to this change in her filing status.

119. The chancellor ordered that the various awards due to Mrs. Dorr would not accrue interest, apparently
asaform of pendty for Mrs. Dorr's lengthy delay in asserting these various clams. The chancdllor dso
declined Mrs. Dorr's request for attorney's fees, holding that Mr. Dorr was not in wilful contempt, and that
Mrs. Dorr had failed to demongtrate her inability to pay any such fees.

110. Mrs. Dorr, dissatisfied with the chancdlor's ruling, has gppeded. We will consder the issues
presented in the gppedl in the same order raised by Mrs. Dorr in her brief.

.
Issue One:
The Effect of the Tax Exemption Swap

111. The somewhat unusua means by which the chancellor handled the tax exemption waiver executed by
Mr. Dorr in 1988 poses some difficulty. It isthe chancellor's duty to Sit asfinder of fact and to resolve those
disputed issues upon which the parties cannot agree based on where the chancedllor determines the
preponderance of the evidence to lie. Murphy v. Murphy, 631 So. 2d 812, 815 (Miss. 1994). In this case,
the threshold question of fact for the chancellor to resolve was whether the parties had, as Mr. Dorr
asserted, entered into an agreement by which he would surrender hisright to claim the child as a dependent
for tax purposes in exchange for Mrs. Dorr's waiving any claim for further periodic child support payments.
Only if the chancellor determined that the parties did, in fact, so agree would the issue of law arise asto
what effect to give to thisextrgudicia agreement.

112. However, rather than resolving this disputed question of fact, the chancellor - for reasons that are not
reedily apparent - extended to the parties a post-trid opportunity to stipulate the existence and
enforceability of this dleged agreement, though it had been the centrd dispute of the hearing in terms of
financid impact since $17,775 in child support obligations potentialy hung in the balance. The chancellor's
contingency plan for resolving this disputed issue of fact - assuming that Mrs. Dorr did not undergo a post-
hearing change of heart and confess a point which she vehemently contested throughout the proceeding -
ill did not resolve the disputed question of whether the parties did so agree or not. Rather, the chancdlor's
ruling appeared to concede that such an agreement had, in fact, been entered into but that it was
unenforcesable because of certain legd, as opposed to factua, considerations. Findings of fact made by the
chancellor are entitled to deference when reviewed on appedl. Rakestraw v. Rakestraw, 717 So. 2d 1284
(19) (Miss. Ct. App. 1998). On the other hand, rulings of law are subject to de novo consideration.
Consolidated Pipe and Supply Co., Inc. v. Colter, 735 So. 2d 958 (13) (Miss. 1999).

113. Holding the purported agreement void isaruling of law and not a finding of fact. The chancellor
offered two reasons as to why the agreement was not enforceable. First, he concluded that the agreement
was not supported by consideration. Thisis plainly wrong. The agreement, according to Mr. Dorr's
testimony, involved the mutua surrender of vested advantages in exchange for other benefits. From Mr.
Dorr's standpoint, he lost the economic advantage of claiming his son as a dependent, inevitably resulting in



ahigher tax obligation to him, but obtained in exchange arelease from his monthly child support obligation.
From Mrs. Dorr's sandpoint, she suffered the economic loss of Mr. Dorr's monthly child support
obligations but received, in return, the right to claim the child as a dependent for tax purposes, thereby
reducing her obligation to the taxing authorities. Such an exchange of exigting rights between partiesisa
classic example of the kind of consderation necessary to creste a binding contract. Leggett v. Vinson, 155
Miss. 411, 422, 124 So. 472, 475 (1929).

114. The second reason offered by the chancellor to find the agreement void cannot be so easily disposed
of. It isagenerd rule that court-ordered obligations for the support of the minor children of divorcing
parents may not be modified by the obligor and obligee extrgudicidly, but that, rather, any such proposed
modification must be submitted to and approved by the court. Calton v. Calton, 485 So. 2d 309, 310-11
(Miss. 1986). Theruleis not absolute, however, and, in certain circumstances, such agreements have been
given effect when to do so does not adversdly affect the true beneficiary of the obligation, i.e., the child, and
to do otherwise might produce an inequitable result as between the litigants themsalves. By way of example,
this Court, in Wright v. Wright, gave effect to an extrgudicia agreement to lower child support due to
changed circumstances that, through apparent oversight, had never been presented to the court for

approva but had been honored by the parties until the fact of the failure to obtain court gpprova was
discovered. Wright v. Wright, 737 So. 2d 408 (116) (Miss. Ct. App. 1998). This Court reasoned that to
retroactively enforce the higher support amount that, under trict legd principles, remained in effect would
be inequitable as permitting the support obligee to be unjustly enriched. Id.

115. Theissue then becomes whether there are equitable principles at work in this case similar to those
discovered in Wright that might suggest the propriety of enforcing the agreement. We begin congderation
of that issue with the notion that, to the extent any such agreement might adversdly affect the best interest of
the true beneficiary - which is, of course, the affected minor child - then it would appear doubtful that any
competing equities between the adult parties themsalves could override the legd obligation of support owed
to that child. In Wright, the lower leve of child support was intended to address the obligor's assertion of
diminished income and increased vistation travel expenses occasioned by the custodia parent's move to
Colorado. 1d. Such changesin circumstance are, in the law of this State, an essentia underpinning of any
subsequent modification of a support obligation. Douglas v. Douglas, 766 So. 2d 68 (118) (Miss. Ct. App.
2000). In this case, Mr. Dorr would have us enforce an agreement that is not even aleged to be based
upon any material change in circumstance. Rather, the agreement required Mrs. Dorr to surrender her
unequivoca right to receive $2,700 per year in child support ($225 per month x 12 months) in exchange for
which she became entitled to claim the child as a dependent for tax purposes, the dollar benefit of which she
testified to be $4,300 total for the entire period of January 1988 through July 1994. The only non-monetary
benefit to Mrs. Dorr that we can perceive to arise out of such an agreement would be that she could
thereby avoid the unpleasantness associated with attempting to enforce alegaly-binding support obligation
againg an apparently less-than-cooperative obligor. While we can concede that, in some circumstances,
such atrade-off might be seen as not adversaly affecting the best interest of the child, we do not think thisto
be such acase. Mr. Dorr was at dl pertinent times gainfully employed working full-time for an agency of the
Sae of Missssppi and commanding asdary tha would have permitted him, without any sgnificant drain
on his ability to maintain anormd lifestyle for himsalf, to meet a child support obligation of $225 per month.
Thus, under the terms of the extrgudicia agreement Mr. Dorr would have this Court enforce, Mrs. Dorr
(and, more particularly, the minor child for whom those payments were intended) would be required to
forego periodic payments totaling $17,775 in exchange for which Mrs. Dorr would receive an indirect



financid benefit of only $4,300 together with, at least arguably, the release from the burden of a continuing
judicid bettle to collect child support payments due from a seemingly-hostile obligor.

116. Because of the magnitude of the sumsinvolved, al intended to be expended for the support and
maintenance of the child of the parties, we do not find any possible easing of Mrs. Dorr's continuing burden
to periodicdly pursue collection actions againgt Mr. Dorr to be of such benefit, ether directly or indirectly,
to the child that it would be equitable to enforce the agreement according to itsterms.

117. Therefore, to the extent that the chancellor declined to enforce an agreement that he gpparently found,
asamaiter of fact, to exist we do not find error. That finding, however, brings us to the matter of the
equitable relief afforded to Mrs. Dorr by the chancellor.

1118. While the chancellor has broad equitable powers to fashion appropriate relief in matters such asthis,
we conclude that his rather involved procedure affirmatively enjoining both parties to file amended federa
and date tax returns for seven separate yearsis, on its face, beyond the redlm of reasonable discretion. It
appears uncontroverted that a substantia portion of such amended returns would not even be alowed by
the appropriate taxing authority as being untimely under gpplicable tax laws and that any such returns as
accepted could arguably result in substantial underpayment penalties being assessed againg Mrs. Dorr.
Therefore, to the extent that the chancellor's judgment sought to compd either party to file one or more
amended tax returns, we reverse.

119. Neverthdess, we are sympathetic to the underlying principle apparently supporting the chancellor's
ruling on this agpect, which we discern to be the notion that it isinequitable to permit Mrs. Dorr to gain the
full advantage of the purported agreement, even though we find the agreement, if there was one,
unenforcesble. By her own testimony, Mrs. Dorr received avery red financid benefit by virtue of Mr.
Dorr's willingness, no matter what the incentive, to forego his right to claim the child as a dependent for tax
purposes and to relinquish that right to her. Mrs. Dorr testified that the benefit of that right to her had been
cdculated to be $4,300 and that figure was not contested or rebutted by Mr. Dorr. Certainly, Mrs. Dorr
understood that this financia benefit to her was derived as the direct result of an action taken by Mr. Dorr
for the purpose of providing some financid advantage to the minor child even though he was apparently
unwilling to voluntarily meet his support obligation in full. In our view, thisfinancid benefit to Mrs. Dorr for
the child's benefit, though not directly derived from Mr. Dorr's own income, in equity ought to be
consdered as a credit towards Mr. Dorr's recurring child support obligations accruing during the same
period, much in the same manner that such indirect payments as socid security payments to dependent
children derived through the efforts of the obligee have been dlowed as credit toward child support. See,
e.g., Bradley v. Holmes, 561 So. 2d 1034, 1035 (Miss. 1990).

120. Therefore, while we decline to enforce the aleged extrgudicial agreement between the parties on the
terms urged by Mr. Dorr, we nevertheless find it equitable, and so order, that Mr. Dorr receive a credit in
the amount of $4,300 against those support obligations that accrued during the period of January 1988
through July 1994.

121. We note that, even if it were found as a matter of fact that Mr. Dorr's reinquishment of the tax
dependency clam was a purely gratuitous and unilaterd act, notions of unjust enrichment would compd the
same result.



|ssue Two
Interest

122. A judgment, by law, accrues interest from the timeit is entered. Miss. Code Ann. 8 75-17-7 (Rev.
2000); Corneliusv. Overstreet, 757 So. 2d 332 (18) (Miss. Ct. App. 2000). Thisrule has specificaly
been applied to such recurring periodic court-ordered obligations as child support and periodic dimony.
Brand v. Brand, 482 So. 2d 236, 237-38 (Miss. 1986); Rubisoff v. Rubisoff, 242 Miss. 225, 235, 133
So. 2d 534, 537 (1961). Asto child support in particular, each monthly obligation that remains unpaid past
its due date takes on the nature of ajudgment that may not, in the ordinary course, be modified by the court
thereafter. Included in this notion of findity is the proposition that each such unpaid ingalment beginsto
accrue interest at the legd rate, not from the time it may subsequently be formally reduced to judgment by a
contempt or other gppropriate enforcement proceeding, but from the time the obligation became due and
owing and was not paid. Brand v. Brand, 482 So. 2d at 237-38. The right to accrued interest on lawful
judgments being statutory, it may not be abrogated by the chancellor on some perceived equitable ground
any more than the chancellor could ater or amend the underlying obligation itself once it takes on the aspect
of afind judgment. Tanner v. Roland, 598 So. 2d 783, 786-87 (Miss. 1992) (stating that a parent isliable
for the interest which has accrued on each ddinquent child support payment and that the Court cannot
relieve the civil liability for such support payments that have dready accrued).

1123. The chancdllor erred in denying interest on accrued but unpaid monthly child support obligations (as
well as those other medically-related expenses reduced to judgment in this proceeding) from the time those
obligations actudly fdl due.

V.
Issue Three
Attorney's Fees

124. The chancedlor denied attorney's fees to Mrs. Dorr, finding that she had not demonstrated her inability
to pay such fees hersdf. Inability to pay is a necessary eement of proof in an origina domestic relations
action such as divorce. Hankins v. Hankins, 729 So. 2d 1283 (1113) (Miss. 1999). However, though this
proceeding is founded on amatter arising under the domestic relations laws of our State, it is at its essence
a proceeding to enforce a judgment, through the court's contempt powers or otherwise, thet is
indistinguishable from a proceeding to enforce a judgment relating to some other area of the law. For that
reason, the Mississppi Supreme Court has recognized that alitigant forced to use the processes of the
court to enforce an existing judicialy-created obligation is entitled to reasonable atorney's fees since,
otherwise, the litigant's recovery of that obligation would be unfairly diminished by the cost of enforcing
compliance. Pearson v. Hatcher, 279 So. 2d 654, 656 (Miss. 1973). The Pearson case makes clear that
thisright to attorney's fees depends of the existence of the debt and the fact of non-payment and does not
depend on whether or not the defaulting obligor's failure to pay was found to be wilfully contemptuous. Id.

125. Admittedly, Mrs. Dorr delayed an inordinately long period of time in seeking to enforce Mr. Dorr's
support obligations. However, that fact does nothing to diminish the existence of the obligation and, so long
asit remained owing and unpaid, Mrs. Dorr had the legd right to enforce performance unless specificaly
barred by the applicable statute of limitations or other legally recognized bar. Under the ruling in Pearson,



we see no reason why Mrs. Dorr should not be entitled to the reasonable costs, in terms of attorney's fees
and related suit costs, of enforcing Mr. Dorr's existing legd obligations, which would necessarily include
both the costs of the proceeding before the chancellor, the appeal before this Court, and any required
additiona proceedings on remand.

V.
| ssue Four
Evidence of Partial Payment

1126. The chancdlor gave Mr. Dorr credit for partid payments on his child support obligation based upon
entries of alleged payments made in Mr. Dorr's persona checkbook register. The corresponding persond
checks themselves, representing the payments aleged to have been recorded in the register, were not
produced by Mr. Dorr. He explained their unavailability by saying that he had long since destroyed the
monthly bank statements for the affected periods of time, thinking they were no longer needed. Mrs. Dorr
urges this Court to find error in the chancellor's ruling on this score on two fronts. First, she saysthe sdif-
sarving entriesin the check register are not the best evidence of payment, rather, the cancelled checks
themselves or, a the very least, photocopies of those checks congtitute the best evidence of payment.
Secondly, she dleges that the chancellor, on more than one occasion, awvarded Mr. Dorr double credit for
asingle payment. This second assertion is based on the proposition that Mrs. Dorr had, in her casein chief,
conceded certain payments by Mr. Dorr as evidenced by copies of checksthat she had retained in her
records and introduced into evidence, and that the credits alowed to Mr. Dorr based on his check register
were in some ingtances the same payments aready acknowledged by Mrs. Dorr as having been received. It
should be noted that Mrs. Dorr specifically denied having received any payments by check from Mr. Dorr
other than those evidenced by her own records as reflected in the check copies now in the record.

127. Thelaw is clear that, in a proceeding to enforce past due child support, the claimant makes aprima
facie case by proving the obligation and affirmatively denying having received the payment. Duncan v.
Duncan, 417 So. 2d 908, 909 (Miss. 1982). At that point, the burden shifts to the respondent to show
proof of payment by a preponderance of the evidence. Estate of Hollaway v. Hollaway, 631 So. 2d 127,
132 (Miss. 1993) (stating that the burden of proof in acase of civil contempt is by a preponderance of the
evidence).

1128. The rules of evidence of this State declare that in order "[t]o prove the content of awriting . . ., the
origind writing . . . is required, except as otherwise provided by law.” M.R.E. 1002. Rule 1003 permits the
use of aduplicate in certain circumstances. Rule 1004 permits other evidence of the contents of awriting
only if dl originas have been lost or destroyed or no origind can be obtained by any avallable judicid
process or procedure. It is uncontroverted that actual copies of Mr. Dorr's cancelled checks were available
from his bank; however, Mr. Dorr tetified that he made no effort to obtain such copies to demongtrate that
the payments were actualy made because of his understanding that the cost of obtaining such copies would
be prohibitive. He offered no evidence to that effect other than his own assertion and he gave no
clarification of what he condgdered to be a"prohibitive" cost.

129. We find Mr. Dorr's testimony, unsupported by any indication as to the actud difficulty involved in
obtaining copies of the checks, as insufficient to overcome his obligation under the rules of evidence to
produce the relevant documents themselves, or true copies thereof. [In this context, we understand the term



"origind" in Rule 1004, insofar as it pertains to aleged canceled checks, to include duplicates of such
checks as routindy maintained by banks (See M.R.E. 1001(3)), so that, before secondary proof of the
issuance of specific checks - such as the check register offered in this case - could be received, the
unavailability not only of Mr. Dorr's persond bank statements but also the unavailability of bank-maintained
duplicates would have to be demondtrated.] 1t may have been unreasonably expensive to obtain such
records, but then again, it may have been an entirely reasonable cost. Mr. Dorr, by hisfailure to even
inquire as to such matters, has | eft us with nothing but speculation or conjecture to weigh his propostion.
That is not a sufficient bass to avoid the requirements of this State's "'best evidence' rules as incorporated in
Mississppi Rules of Evidence that limit the proof available to support Mr. Dorr's clams of payment not
acknowledged by Mrs. Dorr.

1130. We further observe that, had Mr. Dorr been surein his belief that those payments were, in actudlity,
made, and were his concerns about the prohibitive costs of retrieving the necessary proof from his bank
truly afactor in his reluctance to obtain the necessary records, it was within his power to seek, through a
request for admissions filed under Mississppi Rule of Civil Procedure 36, an admission from his former wife
that such payments were made. Were she to deny receiving those payments, then Mr. Dorr could have
obtained the necessary records and sought to have "the reasonable expenses incurred in making that proof*
assessed against Mrs. Dorr under Rule 37(c). M.R.E. 37(c).

131. Therefore, we conclude that the chancellor erred in accepting Mr. Dorr's check register as proof of
payment of any installments of child support not conceded by Mrs. Dorr. This renders moot Mrs. Dorr's
aternate contention that certain credits alowed by the chancellor based on Mr. Dorr's check register were,
in fact, duplicative of credits dready conceded by her in her casein chief.

1132. The question then becomes whether to reverse and render as to these credits since the register was the
only evidence presented or whether we must reverse and remand for further inquiry asto Mr. Dorr's
clamed entitlement to credit. In Witherspoon v. Sate, ex rel. West, 138 Miss. 310, 103 So. 134 (1925),
the Mississippi Supreme Court said the following:

The record smply presents a case wherein afact necessary to support the judgment rendered was
proven or made to appear by incompetent evidence, and in such a case the Supreme Court on appedl
thereto should not decide the case asif no evidence of the fact had been introduced, but should
remand the case for anew trid so that the fact may be made to appear by competent evidence. This,
in so far aswe are aware, isthe universd rule. . . .

Witherspoon v. Sate, ex rel. West, 138 Miss. 310, 103 So. 134, 139 (1925). Under authority of this
case, we find it appropriate to reverse and remand for further proceedings limited to the proper credit
dlowed Mr. Dorr for the partia payments proven at the first hearing soldly through the device of his
persona check register.

1133. Because the matter must be considered anew on remand, we need not reach the question of whether
the chancdlor did, as Mrs. Dorr clams, dlow Mr. Dorr double credit for certain of his claimed payments.
We are satisfied that the improvement in the qudity of proof of Mr. Dorr's dleged payments, if such proof is
avallable, will make a determination of any claimed double credits substantialy easier to thrash out. If, on
the other hand, such proof is not available, then the issue of double credit will necessarily become moot.

134. THE JUDGMENT OF THE CHANCERY COURT OF HARRISON COUNTY IS



REVERSED AND JUDGMENT ISRENDERED FOR THE APPELLANT IN THE AMOUNT
OF $17,775 TOGETHER WITH INTEREST AT THE LEGAL RATE COMPUTED FROM
THE DUE DATE OF EACH OF THE MONTHLY INSTALLMENTSOF $225 THAT, IN THE
AGGREGATE COMPRISE THISAMOUNT, LESSA ONE-TIME CREDIT OF $4,300; WITH
THE EXCEPTION THAT THE MATTER ISREVERSED AND REMANDED FOR FURTHER
PROCEEDINGSASTO THOSE CREDITSALLOWED TO THE APPELLEE FOR
PAYMENTSALLEGEDLY EVIDENCED SOLELY BY ENTRIESIN THE APPELLEE'S
PERSONAL CHECK REGISTER. THE CAUSE ISALSO REMANDED FOR A
DETERMINATION OF APPROPRIATE ATTORNEY'SFEESFOR PURSUING THE
COLLECTION OF THE SUMSDUE. COSTSOF THE APPEAL ARE ASSESSED TO THE
APPELLEE.

KING AND SOUTHWICK, P.JJ., PAYNE, BRIDGES, THOMAS, LEE, MYERS AND
CHANDLER, JJ., CONCUR. IRVING, J., CONCURSIN PART AND DISSENTSIN
PART WITH SEPARATE WRITTEN OPINION.

IRVING, J.,, CONCURRING IN PART, DISSENTING IN PART:

135. | agree with parts|, 11, I11, and V of the mgority opinion. However, on the facts of this case, | cannot
agree that the award of attorney's fees was appropriate; therefore, | respectfully dissent from that portion of
the mgority's opinion reversing the chancellor's denid of attorney's feesto Mrs. Dorr.

1136. The chancellor denied attorney's feesto Mrs. Dorr on the basis that she had not demonstrated her
inability to pay such fees hersdf. | agree with the mgority that thisis not an origind domestic reations
action and that because it is not, the grant of attorney's fees should not be based on a showing of inagbility to
pay. However, | do not read the holding in Pearson v. Hatcher, 279 So. 2d 654 (Miss. 1973), as broadly
as does the mgjority.

1137. The mgority says, "The Pearson case makes clear that thisright to attorney's fees depends on the
existence of the debt and the fact of non-payment and does not depend on whether or not the defaulting
obligor's failure to pay was found to be wilfully contemptuous.” Mgority opinion at page 11. Rather than
seeing darity in the language employed by the Pearson court, | see ambiguity. | agree that there is some
language in Pear son that is perhaps susceptible to the mgority's interpretation, but | do not think Pearson
gtands for the principle of law enunciated by the mgority: the existence of avdid child support order
mandates an award of atorney's fees even if there has not been afinding of wilful failure to pay on the part
of the obligor. Stretched to itslogical limits, the principle of law announced by the mgority would alow an
award of attorney's fees upon the establishment of a prima facie case of delinquency in payment, no matter
the judtification for the delinquency or whether the primafacie case of ddinquency has been successtully
rebutted.

1138. In Pearson, Theda Fay Hatcher Pearson filed a petition againgt her former husband for citation for
contempt for failure to pay child support and for modification of the existing child support order. Thetrid
court found the former husband in default but refused to find him in contempt because Theda "falled to
prove the exact amount aleged to bein arrears.” Pearson, 279 So. 2d at 655-56. Thetrial court also
denied Theda's request for attorney's fees, and failed to adjudicate "the amount of support money in default
s0 that the [husband's] present ability to pay the sum might be adjudged.” 1d. at 655. The Pearson court
sad: "We do not reach the question of whether the trid court erred in declining to find the gppelleein



contempt. We think this should be determined on his present ability to pay when the amount in default is
determined on remand.” |d at 655-56.

1139. It iswhat the Pear son court said in the next two passages, quoted below, that | find ambiguous:

Finaly, we conclude that the appellant was entitled to an award of atorney'sfees. ... If on
rehearing the appellee is found to be in contempt of court for failure to abide by the terms of
the former decree, we think it necessarily follows that the attorney's fee should be assessed
against the person violating the decree and surely not against the party seeking to uphold it.

* % % %

[W]hen the respongbility of support by the father is reduced to judgment by order of the court, it is
his duty to comply therewith. In the event of default of payments though it is not accompanied by
a finding of contempt due to present inability to pay or for other reasons, attorney's fees
nevertheless are the responsibility of the father.

Pearson, 279 So. 2d at 655-56. (emphasis added).

1140. The court in Pear son certainly used broad and sweeping language, and in my judgment conflicting
language, to make its point that on the facts of that case the defaulting obligor could not avoid paying
attorney's fees smply because of the obligeg's failure to prove the exact amount of the arrearage. However,
| do not believe it was the intention of the Pear son court to equate "default” with "contempt.” If that had
been the intention of the court, it would not have been necessary to make the award of attorney's fees, on
remand, contingent upon afinding of contempt, yet, in my opinion, that is exactly whet the following
language does:

If on rehearing the appellee is found to be in contempt of court for failure to abide by the terms of the
former decree, we think it necessarily follows that the attorney's fee should be assessed againgt the
person violating the decree and surely not against the person seeking to uphold it.

141. | believe the holding in Pear son is fact gpecific and stands for nothing more than the principle of law
that an obligee of a child support order, who has proven default on the part of the obligor, should not be
denied attorney's fees smply because the obligee has failed to prove the exact amount of the default. Thisis
the only logical conclusion to be reached based on the peculiar factsin Pearson.

142. 1 believe the chancellor used the wrong legd standard in determining whether attorney's fees should be
awarded. However, since he made no determination of whether Mr. Dorr's failure to pay was wilful and
contemptuous, | would reverse and remand this case for such a determination with ingtructions to award
attorney's fees only in the event of afinding of contempt. For the reasons presented, | respectfully dissent.



