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1. The Town of Enterprise is aggrieved by the Mississppi Public Service Commisson'sissuance of a
"certificate of public convenience and necessty” to Harmony Water Association, Inc. The Clarke County
Chancery Court was correct in affirming the order of the Commission, as it was based on substantia
evidence and did not exceed the statutory authority vested in the Commission by Miss. Code Ann. § 77-3-
11 (2000). Its decision was not against the manifest weight of the evidence and was supported by
subgtantia evidence. The Commission's order is therefore affirmed.

PROCEDURAL HISTORY

2. Harmony Water Association, Inc.("Harmony") petitioned the Public Service Commission
("Commission™) on August 4, 1997, requesting a " certificate of public convenience and necessity” to
provide water service in areas of Clarke County. The proposed service areaincludes territory within one
mile of the corporate boundary of the Town of Enterprise ("Enterprise”), which operates its own utility
system. Enterprise filed a petition to intervene, which was granted by the Commission on August 22, 1997.

113. The Commission held a hearing on January 30, 1998, and granted the certificate to Harmony in its
order of March 10, 1998. Enterprise gppeaed the Commission's decision to the Clarke County Chancery
Court, which affirmed the order of the Commission on January 11, 2000.

EACTS



4. Harmony Water Association, Inc. ("Harmony™) is anon-profit utility which supplies resdentia water
sarvice for compensation to homes in portions of Clarke and Lauderdale Counties. Harmony petitioned the
Commission for a certificate of public convenience and necessity in order to expand its service are,
including some land located within one mile of the Town of Enterprise ("Enterpriss”).

5. The Commission regulates public utilities and must issue a certificate of public convenience and
necessity before a utility may provide service. Miss. Code Ann. 8 77-3-11 (2000). The certificate specifies
the exact areato be served and grants the utility receiving it the right to serve that area. Municipaly
operated public utilities are specificaly exempted from Commission regulation within their boundaries and
up to one mile beyond their corporate boundaries. Miss. Code Ann. § 77-3-1 (2000).

6. Enterprise isamunicipal corporation, and operates its own utility system for compensation. It objected
to the grant of a certificate to Harmony only as to the area within one mile of its boundaries, claming thet it
has the exclusive right to serve areas within one mile of its borders. Enterprise further claimed that service
was not then necessary, as the potentia customers are currently served by persona wells. Enterprise avers
that it intended to provide service to these areas when the need arose. The parties disagree as to exactly
how many potentid customers are in the one-mile corridor, but they number between 39 and 60.

STANDARD OF REVIEW

7. When this Court reviews a decison by a chancery or circuit court concerning an agency action, it
gpplies the same standard of review that the lower courts are bound to follow. Miss. Comm'n on Enwvtl.
Quality v. Chickasaw County Bd. of Supervisors, 621 So.2d 1211, 1216 (Miss.1993) (collecting
citations). We will entertain the apped to determine whether the order of the adminigrative agency 1) was
unsupported by substantia evidence, 2) was arbitrary or capricious, 3) was beyond the power of the
adminidrative agency to make, or 4) violated some satutory or congtitutiond right of the complaining party.
Id. at 1215.

DISCUSSION

|. Whether the Order of the Mississippi Public Service Commission isagainst the manifest
weight of the evidence, unsupported by substantial evidence, or in excess of the statutory
authority or jurisdiction of the Commission.

18. E. Buford Rochedter, J., president of Harmony, testified at the hearing that an informa survey reveded
that a number of residents in the one mile corridor had verbally agreed to pay membership feesto be
connected to awater system. He estimated that the one mile zone contains approximately 60 potential
customers. The chancery court also noted in its order that Rochester testified that Harmony's business
operations will requireit to run water lines through the one mile corridor to serveits other aress, evenif the
Commission denied it certification to serve the area around Enterprise.

119. Enterprise countered with testimony that dl residents in the zone are currently being adequately served
by private water wells. It further argued that there are only 39 potential customersin the subject area. The
order of the Commission certified that the present or future public convenience and necessity require or will
require the operation of awater utility in the area. Miss. Code Ann. § 77-3-11(1) (2000). Though the
particular details are disputed, it cannot be said that the order of the Commission was not based on
subgtantial evidence.



Il. Whether the Commission's Order isinvalid on itsface dueto the lack of afinding that the
public convenience and necessity requireissuance of the certification for the geographic
areain question.

110. Enterprise argues that it intended to provide water service to the outlying areas when the need arose,
but that it is currently unnecessary. It provided testimony that residents within one mile of the city limitsare
currently being served by private well, and that none of the potentia customers had ever requested that the
town provide municipa water service prior to August 4, 1997.

111. We have held that the absence of requests for service in area does not preclude the issuance of
certificates of public convenience and necessity to an eectric utility for development of serviceinarurd
area. East Miss. Elec. Power Ass'n v. Miss. Power Co., 254 Miss. 832, 837, 182 So.2d 925, 926
(1966). "[T]he act itsdlf provides for the issuance of certificates of public convenience and necessity in case
the present or future public convenience and necessity require or will require eectrica operations. Miss.
Code Ann. § 7716-05 (1956)." 1d.

112. Thisreasoning is equally gpplicable to water utilities, which may be certified if "present or future public
convenience and necessity require or will require the operation of such equipment or facility.” Miss. Code
Ann.8 77-3-11(1) (2000). Our holding in East Miss. Elec. Power Ass' n was predicated on section 7716-
05, which has now been re-codified in substantialy the same form as Miss. Code Ann. § 77-3-11(2)
(2000). The lack of customer requests for water service from Enterprise therefore did not preclude
issuance of a certification to Harmony. Accordingly, thisissue is without merit.

1. Whether the Commission disregarded therights of the Town of Enterpriseand its
municipal utility under Miss. Code Ann. 8§ 77-3-1.

113. Section 77-3-11(1) mandates that no water or gas utility may be constructed, owned, or operated
"without first having obtained from the Commission a certificate that the present or future public
convenience and necessity require or will require the operation of such equipment or facility.” However, an
attendant section creates a specific exception to this certification requirement for municipaly-owned utilities
that operate within and up to one mile of the municipdity's boundaries.

Except as otherwise provided in Section 77-3-6, any public utility, as defined in paragraph (d) of
Section 77-3-3, owned or operated by a municipality shall not be subject to the provisons of
thisarticle, except asto extension of utilities greater than one (1) mile outside corporate
boundaries after March 29, 1956.

Miss. Code Ann. § 77-3-1 (2000) (emphasis added).

114. While not factudly identica to the ingtant case, we have consstently held in previous cases that section
77-3-1 does not grant municipdities the exclusve right to operate utilities within one mile of their corporate
borders. These casesinvolved utilities that were aready operating within the one mile corridor prior to the
cities attempt to serve the same area.

115. In Miss. Power Co. v. East Miss. Elec. Power Ass n., 244 Miss. 40, 140 So.2d 286 (1962), the
utility was dready operating within one mile of the City of Louisville when the law creating the Public
Service Commission was enacted. Louisville argued that the act granted to it the exclusive right to operate
within one-mile of its boundaries. We disagreed, holding that "[w]e do not deem this provision of the act as



agrant, but congder it as an exemption from regulation.” 1d. at 47, 140 So.2d at 287. See also Capital
Elec. Power Ass'n. v. City of Canton, 274 So.2d 665, 669-70 (Miss. 1973) (though exempted from the
jurisdiction of the Commission, city did not have unfettered discretion to "run its lines anywhere it may
choose within the city and within aone-mile corridor outsde the city limits®).

116. In the case sub judice, the areain question is not served by any water utility. Before Harmony's
certification was issued for this region, nothing would have precluded Enterprise from providing water
sarviceto this area, up to one mile from its boundaries, and it would not have been required to obtain a
certificate of need to do so asit has the statutory right. Even after Harmony's certification, nothing in the
datutes prohibit Enterprise from providing water serviceto thisarea It is exempt from Commisson
regulation and, therefore, does not need a certificate of need within one mile of its boundaries. As aresult,
both Harmony and Enterprise have the right to serve the area a issue.

117. However, Miss. Code Ann. 8§ 77-3-1 (2000) does not grant to Enterprise the exclusive right to
provide utility services within one mile of its boundaries. The Commission was therefore within its statutory
authority in issuing the certificate of public convenience and necessity to Harmony.

CONCLUSION

1118. Though municipdities are not required to obtain certificates of public convenience and necessity before
providing utility service within one mile of their borders, this does not grant them exclusive rights to be the
sole provider of such services within that area.

1119. The chancery court did not er in affirming the order of the Commission, as it was based on substantial
evidence and did not exceed the statutory authority of the Commission. Therefore, the judgment of the
Clarke County Chancery Court is affirmed.

120. AFFIRMED.

PITTMAN, CJ.,BANKS, PJ.,,SMITH, MILLS WALLER, COBB, DIAZ AND EASLEY,
JJ., CONCUR.



