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WALLER, JUSTICE, FOR THE COURT:

1. The State's motion for correction of opinion is granted. The origind opinion is withdrawn, and this new
opinion subgtituted in its place.

12. Jeffery Wayne Wandey was indicted in the Circuit Court of Newton County for sale of a controlled
substance within 1500 feet of achurch. After atrid by jury, Wandey was found guilty, and Circuit Judge
Marcus D. Gordon sentenced Wandey to aterm of thirty years imprisonment. Wandey's post-trid motions
were denied by thetria court, and an apped was initiated before this Court. Finding no reversible error, we
afirmthetrid court in al respects.

STATEMENT OF FACTS

113. Few facts other than Wandey's conviction and sentence are undisputed. In early August of 1999,
Newton County Deputy Sheriff Sammy Stevens questioned Cleveland McCdll, a convicted felon, about
being in possession of afirearm.2) No arrest was made, but shortly thereafter, McCall approached Stevens
and inquired about asssting the Mississippi Bureau of Narcotics as a confidentia informant. Stevens put
McCdl in contact with agent Stanley Wash and arrangements were made for McCall to assgt in
undercover drug buys.

4. Inlate August of 1999, McCall, Wash and Stevens met in what is commonly referred to as a pre-buy
meeting, where McCall was searched and a body wire was placed on McCal's person McCall was
advised that Tredlis Windham was the target of the undercover investigation. After the pre-buy meseting, the



threesome set out for Windham's resdence. McCall was dropped off a short distance from the Windham
residence, with Stevens and Wash monitoring via the body wire. McCal did not find Windham at home, but
tedtified that he conversed with Windham's sster for afew minutes. Both Wash and Stevens denied anyone
was present at the Windham residence. Nonetheless, it is undisputed that McCal was absent from the pair
for saventeen minutes and that no new search of McCal's person was conducted upon his return to the
|ocation where Wash and Stevens were waiting.

5. Exactly what took place next in unclear. Upon leaving the Windham residence, according to McCall,
the threesome traveled to Don Cleveland's (Trellis Windham's brother-in-law) house, discovered no one
home, and left. However, according to Stevens and Wash, after leaving Windham's residence, they traveled
directly to Wandey'strailer. In any event, dl agree the threesome eventudly arrived a the Emanue Baptist
Church, across the highway from Wandey's trailer. From the church parking lot, McCall walked to
Wandey'strailer, while Wash and Stevens listened and observed in the vehicle. Wash could not observe
McCdl as he approached Wandey'straler; while Stevens, Sitting a a different angle in the car, could see
McCdl approach the trailer and transact with Wandey. Apparently the signa from the body wire was so
week, and the recording of such poor qudity, that no tape recording or transcript of the buy was introduced
a trid.

116. Upon reaching Wandey'strailer, McCall reported that he presented to Wandey a marked one-hundred
dollar bill in exchange for six pieces of crack.(2 After the buy, McCall returned to the officers and handed
over the crack. Agent Wash maintained care and custody of the questioned substance until the next day,
when he submitted it to the crime lab for andysis. Jamie Johnson, of the Missssppi Crime Laboratory,
upon anaysis found the substance turned in by agent Wash to consst of 0.89 grams of cocaine.

117. During direct examination, McCal denied Wandey'straller sat within 1500 feet of the Emmanuel
Baptist Church. Deputy Sheriff Stevens contradicted McCall and emphaticaly stated that Wandey's trailer
was indeed within 1500 feet of the Emmanud Baptist Church, though no basis of this conclusion was given.
Other than these two exchanges, no other testimony or evidence was dicited regarding the distance of
Wandey's trailer from the church.8)

DISCUSSION

I.ISTHE VERDICT AGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE?

A. Sufficiency of the Evidence

8. Wandey's counsdl argues that, based on conflicting testimony concerning what happened a Trellis
Windham's house between McCall and Windham's sister, the body wire used on McCall must have been
defective and/or manipulated by McCall. It is further argued that the seventeen minute period spent by
McCdl at the Windham residence supports the idea that McCall did more than ascertain whether or not
Windham was home. As aresult of this contradiction, and the failure to re-search McCall after the vidit to
Windham's, Wandey's counsel argues that it is reasonably possible the McCall performed some sort of
deight-of-hand maneuver, purchasing the crack at Windham's, and transferring the blame to Wandey.

119. The additiond conflict between the testimony of McCall and the law enforcement officers over whether
they visted Windham's brother-in-law, as well as the discrepancy over the distance between Wandey's



traller and the church, are dso argued as facts indicating that Wandey's verdict was againgt the
overwhelming weight of the evidence. Wandey's counsd dso dleges that the "incestuous rel ationship*
between McCall and the Newton County Sheriff's office, and the frequent dismissal of charges againgt
McCal in exchange for favorable testimony/assstance, casts a questionable light on McCdl's actionsin this
meatter.

1110. Wandey's counsd requests this Court to take judicid notice of a capitad murder case culminating in a
death sentence,® where McCall's testimony of a cellmate confession was the strongest evidence of the guilt
of the accused. It is aleged that two felony charges againgt McCall were dismissed as aresult of his
cooperation in the aforementioned case. As no proffer was made, we are unable to understand how the
capita murder case rdates to McCdl'stestimony in Wandey'stria. As such, we decline the request to take
judicid notice of an unrelated capita murder case.

111. This Court's stringent standard of appellate review for challengesto the lega sufficiency of the
evidence was recently articulated in Mangum v. State, 762 So. 2d 337, 341 (Miss. 2000) :

When on gppedl one convicted of acrimina offense challenges the legd sufficiency of the evidence,
our authority to interfere with the jury's verdict is quite limited. We proceed by consdering al of the
evidence--not just that supporting the case for the prosecution--in the light most consstent with the
verdict. We give the prosecution the benefit of al favorable inferences that may reasonably be dravn
from the evidence. If the facts and inferences so considered point in favor of the accused with
aufficient force that reasonable men could not have found beyond a reasonable doubt that he was
guilty, reversal and discharge are required. On the other hand, if there isin the record substantia
evidence of such quality and weight that, having in mind the beyond a reasonable doubt burden of
proof standard, reasonable and fairminded jurorsin the exercise of impartia judgment might have
reached different conclusions, the verdict of guilty is thus placed beyond our authority to disturb.

(citations omitted).

112. In Mangum, we further stated that this Court will order anew trid, "[o]nly where the verdict is so
contrary to the overwhelming weight of evidence that to alow it to stand would be to sanction an
unconscionableinjudtice.. .. ." Id. a 342 (citing Herring v. State, 691 So. 2d 948, 957 (Miss. 1997).
Although there are congderable discrepancies in the testimony offered by the State, McCall, Stevens and
Wash dl testified that McCall purchased six rocks of cocaine from Wandey. We have previoudy held that
when ajury is presented with conflicting evidence, any factua disputes are to be resolved by the jury. See
Hiter v. State, 660 So. 2d 961, 964 (Miss. 1995). After athorough review of the record, revedling that all
contradictions and discrepanciesin testimony were heard and considered by the jury, and that the testimony
of Wandey and the police consstently implicated Wandey, we affirm the tria court.

B. Was adeguate proof offered of the distance between the church and Wandey'strailer?

113. Wandey's counsd urges, in the event we find sufficient evidence to affirm Wandey's conviction, that a
resentencing hearing be held. It is argued that the conflict between the prosecution witnesses over whether
the transaction took place more or less that 1500 feet from the church rendered impaossible proof of this
element of the crime. The indictment charged Wandey with the sall of a Schedule 11 controlled substance
within 1500 feet of Emmanued Baptist Church, in violation of Miss. Code Ann. § 41-29-139(a)(1) and

§ 41-29-142(1), which grants the tria court the discretion of doubling the punishment of an individua found



guilty of violaing these gatutes.

7114. While the record does reved differing accounts of the distance between Wandey'strailer and the
church, it is noticeably absent of any contra-evidence, objection, cross-examination, proffered testimony, or
pogt-trid motion indicating any chalenge to the State's charge that Wandey's trailer was indeed within 1500
feet of the Emmanud Baptist Church. Rather, the first time Wandey challenges the gpplicability of the
satute's enhancement provision is on direct apped. The State argues that as this matter was not presented
to or ruled upon by the trial court, it cannot be considered on appedl.

1125. This Court has repeatedly held that "we will not consider matters which do not appear in the record
and must confine oursalves to what actudly appears in the record. Moreover, we cannot decide an issue
based on assartions in the briefs done; rather, issues must be proven by the record.” Medina v. State, 688
So. 2d 727, 732 (Miss. 1996).

116. Procedura bar aside, we will address Wandey's claim on its merits. Although the jury was presented
conflicting testimony regarding the distance between the church and Wandey'strailer, they were ingtructed
that Wandey could only be convicted under Miss. Code Ann. 8 41-29-141(1) if they determined that the
distance to be within 1500 feet. Asthe jury was properly ingtructed, it was within their discretion to decided
what evidence was the most credible. Being unable to say the jury erred in reaching their decision,
Wandey's request for aresentencing hearing is denied.

II. WHETHER WANSLEY ISENTITLED TO RELIEF BASED ON A CLAIM OF
INEFFECTIVE ASS STANCE OF COUNSEL.

117. In his supplementa pro se brief, Wandey damsthat histria counsd was ineffective, resulting in his
fallureto recave afair trid. Wandey asserts the following as grounds supporting his dam of ineffective
assistance of counsd: 1) counsd failed to communicate with him concerning his case; 2) counsd failed to
subpoena witnesses for his defense; 3) counsal was unprepared for trid; 4) counsd failed to seek a
continuance in order to familiarize himsdf with Wandey's case; 5) counsd faled to fileamation for a
suppression hearing as requested; 6) counsel failed to object to the seeting of ajury whom had previoudy
heard three civil cases; 7) counsd failed to dlow Wandey to review discovery materids; 8) counsd failed
to inform the court that Wandey had been denied the opportunity to obtain private counsd; and 9) counsdl
failed to subpoena transcripts from the tria court, with the results that by the time Wandey purchased his
own copy, they had been tampered with.

118. Ineffective assstance of counsd is anayzed under the two-prong test of Strickland v. Washington,
466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984): a defendant must show (1) specific acts or
omissions on the part of trid counse indicating deficient performance, and (2) the deficient performance
resulted in prgudice to the defendant. Gilley v. State, 748 So. 2d 123, 129 (Miss. 1999). "To overcome
this presumption, '[t]he defendant must show that there is a reasonable probability that, but for counsd's
unprofessiond errors, the result of the proceeding would have been different.’ " 1d.

1129. Other than making bare dlegations of how his counsd was ineffective, Wandey fails to identify specific
acts or omissons by histria counsd that in any way preudiced his defense. Notwithstanding Wandey's
deficient claim, athorough review of the record convinces this Court that Wandey'strid counsdl more than
adequatdly represented Wandey. The record reflects that trid counsel was factualy and legaly prepared to
defend Wandey, and cross-examined the State's witnesses on al pertinent issues. Given the presumption



that counsd is effective, and Wandey'sfailure to rebut this presumption with an tangible showing that, but
for histrid counsd's unprofessona errors, the outcome of histria would have been different, Wandey's
clam of ineffective assstance of counsd is denied as lacking merit.

CONCLUSION
1120. For the foregoing reasons, Wandey's conviction and sentence are affirmed.

f21. CONVICTION FOR SALE OF A CONTROLLED SUBSTANCE AND SENTENCE OF 30
YEARSIN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS FOR
VIOLATION OF MISS. CODE ANN. § 41-29-139(a)(1) AND § 41-29-142(1) ARE AFFIRMED.

PITTMAN, C.J.,BANKSAND McRAE, P.JJ.,, SMITH, MILLS, COBB, DIAZ AND
EASLEY, JJ., CONCUR.

1. McCdl was cross examined extensvely a trid regarding this metter.
2. The arrest was made severa weeks after the sdle. The marked bill was never recovered.

3. Therecord does reflect that the jurors were ingtructed that if they found the transaction between
Wandey and McCal to have occurred within 1500 feet of the Emmanud Baptist Church, then they wereto
find Wandey guilty as charged.

4. Gray v. State, 728 So. 2d 36, 45 (Miss. 1998).



