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BEFORE BANKS, P.J.,, SMITH AND WALLER, JJ.

WALLER, JUSTICE, FOR THE COURT:

1. Cadvin Banks was convicted in the Circuit Court of Clay County of the crime of capital murder. Asa
habitua offender, Banks was sentenced to life imprisonment without the possibility of parole or probation.
Banks gppeds and raises the following issues:

I. WHETHER THE TRIAL COURT ERRED IN ALLOWING HOMER IVY TO TESTIFY
CONCERNING A CONVERSATION HAD WITH BANKS, WHILE IVY WAS
CONDUCTING RELIGIOUS COUNSELING.

. WHETHER THE TRIAL COURT ERRED IN ALLOWING THE TESTIMONY OF
TONY ABSHIRE CONCERNING BANKS POOR MONEY MANAGEMENT SKILLS.

. WHETHER THE TRIAL COURT ERRED IN ALLOWING CELLMATE
CONFESSION/ADMISSION HEARSAY TESTIMONY.

IV.WHETHER THE DISTRICT ATTORNEY'SREFERENCE TO BANKSASA
PREDATOR DURING CLOSING ARGUMENT WAS REVERSIBLE ERROR.

V.WHETHER REFERENCE BY THE DISTRICT ATTORNEY TO THE "BOLOGNA



SANDWICH" CONSTITUTED REVERSIBLE ERROR.

VI.WHETHER THE TRIAL COURT ERRED IN OVERRULING BANKS MOTION
FOR JN.O.V.ORIN THE ALTERNATIVE, FOR A NEW TRIAL ASTHE JURY
VERDICT WASAGAINST THE OVERWHELMING WEIGHT OF EVIDENCE.

12. Finding no error in Banks conviction and sentence, we affirm.

STATEMENT OF THE FACTS

113. Banks had been gambling in a card game with some friends not far from the home of Amy Ware for
most of the afternoon of August 14, 1993, the day Ware was strangled to death. After complaining of
having run out of money, Banks l&ft the card game around 4:00 p.m. to "go get Some more money.” During
the time that Banks was absent from the card game, the 80-year-old victim was murdered and robbed,
with her purse being emptied, and the pockets on her pants left inside out.

4. Banks had been acquainted with the victim previoudy; she used to make lunch for him and had agreed
to keep afew of his beongings while he was homeless and trying to find a place to stay. No sgns of forced
entry were found at the crime scene. At atime close in proximity to the crime, Banks was seen on the
victim's front porch, apparently dusting himsdlf off. Banks then regppeared at the card game, with money
and asack of clothes. Fingerprints were found at the scene not belonging to the victim or Banks.

5. When the police went to question Banks, he ran off, later announcing to a friend that he thought he might
be in some trouble. When the police caught up with him, Banks gave a statement filled with contradictions.
A couple of months after Banks arrest, Homer Ivy, aclose friend of the victim and deacon from aloca
church, visited the inmates at the county jail, aswas hisusua custom, to "spread the gospe” to those
incarcerated. Ivy's message that day was an interpretation of the Lord's Prayer, specifically focusing on the
need to forgive others. After the message was completed, Banks called vy back to his cell and discussed
forgiveness with him. vy ingructed Banks that you must forgive dl to serve the Lord. Banks agreed and
offered his hand to lvy, with the two shaking in agreement.

6. After his arrest, Banks told afellow inmate, Willie Walker, that he had gone to the victim's house to get
some money and that he found her dead. Banks told another inmate, Bobby Wofford, that he had killed and
would do s0 again if pushed. When asked by Wofford whether he killed Ware, Banks remained slent.

117. Following the denid of his mation for judgment notwithstanding the verdict or anew trid, Banks
appeded his conviction and sentence.

DISCUSSION

|. WHETHER THE TRIAL COURT ERRED IN ALLOWING HOMER IVY TO TESTIFY
CONCERNING A CONVERSATION HAD WITH BANKS, WHILE IVY WAS
CONDUCTING RELIGIOUS COUNSELING.

8. Banks daims, as he did in his origina appedl ) that the tria court committed reversible error in alowing
Homer Ivy to testify regarding their conversation. We rgected Banks contention that the admission of
evidence by lvy violated M.R.E. 505 (Priest-Penitent Privilege), as Ivy was not a pastor. See Banksv.
State, 725 So. 2d 711, 716-17 (Miss. 1997). While no objection was offered when Ivy took the stand in



the second tria and smilarly testified concerning inquiries from Banks about forgiveness, we find no basis
for adifferent view on the admissbility of this tesimony than was expressed in Banks first apped. See
Lambert v. State, 574 So. 2d 573, 575 (Miss. 1990) (holding "failure to object to testimony when offered
a trid resultsin the waiver of any right to present the matter on apped.”).

19. Additionaly, Banks argues that, by admitting Ivy's tesimony, he was denied his Sxth Amendment right
to have an atorney present when being questioned. Banks argues that because the Clay County Sheriff's
Office and the West Point Police Department knew that Ivy was akey prosecution witness and close friend
of the victim, Ivy's presencein the jail was for the sole purpose of diciting a confesson, and not to "spread
the gospd." Other than this bare alegation, Banks offers no evidence nor lega precedent to support this
dlegation. Therefore, this issue iswithout merit.

. WHETHER THE TRIAL COURT ERRED IN ALLOWING THE TESTIMONY OF
TONY ABSHIRE CONCERNING BANKS POOR MONEY MANAGEMENT SKILLS.

110. Tony Abshire, Banks employer a the time of Ware's death, testified that Banks persondity typicaly
changed over the course of aweek, as Banksinevitably ran out of money before payday. Once Banksran
out of money, he became very hard to get dong with and was very irritable. The day before War€'s
murder, Abshire and Banks argued over $60.00 that was deducted from Banks paycheck for Banks
actions in damaging some equipment. Findly, Abshire testified that Banks failed to report to work on the
day after Ware's murde.

111. While admitting that Abshire's testimony may have been rdevant, Banks argues thet it should have
been excluded under M.R.E. 403, in that any relevance was outweighed by the danger of unfair prgjudice,
and that he was actudly unfairly preudiced at trid. However, areview of M.R.E. 403 indicatestherule
actudly dtates, "relevant evidence may be excluded if its probative vadue is substantially outweighed by the
danger of unfair prgudice, ... ."

112. The State admits using Abshire's testimony because of the prgjudicia effect it would have on Banks.
Such isthe case with dl evidence used to obtain a crimina conviction. Claming prejudice is not enough to
exclude evidence of one's motive to commit a crime. Our rules require more.

113. Asacourt of lagt resort, we have consgtently held, "[t]hereis a presumption that the judgment of the
tria court is correct, and the burden is on the appellant to demonsirate some reversible error to this Court.”
Branch v. State, 347 So. 2d 957, 958 (Miss. 1977). Banks makes no argument and cites no authority
that the probative value of Abshire's testimony was substantially outweighed by unfair prgjudice. Thus we
affirm the tria court's decision overruling Banks objection to Abshire's testimony.

. WHETHER THE TRIAL COURT ERRED IN ALLOWING CELLMATE
CONFESSION/ADMISSION HEARSAY TESTIMONY.

114. Bobby Wofford and Willie Walker, former cell mates of Banks, testified for the State regarding
gatements made by Banks pertaining to the murder of Ware. Rather than making a contemporaneous
objection to the testimony of either witness, counsel for Banks waited until each had concluded their
respective testimony, the State had called and presented four additional witnesses, and until after the State
had rested its case-in-chief, before objecting on the grounds that the prgjudicid effect of the testimony
outweighed any probative value. As such, this objection was proceduraly barred, and the tria court



properly overruled Banks untimely objection.

A. Did thetrial court err in allowing these statements into evidence as they were based on
inadmissible hearsay?

1115. Procedural bar aside, Banks argues that the testimony offered by Wofford and Walker regarding
gatements Banks made pertaining to Ware's murder congtitutes impermissible hearsay. Under M.R.E. 801,
the statements complained of by Banks do not amount to hearsay. Under M.R.E. 801(d)(2), "a Satement is
not hearsay if "[t]he Statement is offered againgt a party and is (@) hisown Statement, . . . ." Sudduth v.
State, 562 So. 2d 67, 70 (Miss. 1990).

B. Should this testimony have been excluded due to the Sate's failure to disclose these
witnesses in Banks first trial ?

116. Banks argues that the testimony of these two individuas should have been excluded as they were not
disclosed to him as potentiad witnesses prior to the firdt trid of this matter. A review of the record indicates
that each witness testified that they came forward with this information shortly before Banks second tridl.

117. This assgnment of error iswithout merit.

IV.WHETHER THE DISTRICT ATTORNEY'SREFERENCE TO BANKSASA
PREDATOR DURING CLOSING ARGUMENT WAS REVERSIBLE ERROR.

1118. Banks argues that the sole purpose of the Didrict Attorney referring to him as a predator was to vilify
him, which resulted in unfairly prejudicing Banks in the eyes of the jury. "While a prosecutor is dlowed wide
letitude in cross-examination and in closing argument, fundamenta fairness requires that a defendant should
not be subjected to testimony and tactics which are highly prgudicia and inflammatory . . . ." Acevedo v.
State, 467 So. 2d 220, 226 (Miss. 1985) (citations omitted). Arguing that he was denied his constitutional
right to afair trid, Banks submits that his conviction and sentence should be reversed and anew trid
ordered.

1119. The State responds that absent in the record is any objection made by Banks regarding the "predator”
comment. We aso take note that the "predator” comment was isolated, occurring only once during Banks
trid. For this Court to consider clams of aleged erroneous comments of the prosecuting attorney in closng
arguments, a contemporaneous objection must have been made; otherwise, the point is deemed waived.
Handley v. State, 574 So. 2d 671, 679 (Miss. 1990). Procedura bar aside, the State argues that we have
often held, "consderable |atitude must be alowed counsdl in arguing the case before the jury.” Coley v.
State, 378 So. 2d 1095, 1097 (Miss. 1980). Further the State argues that, given the facts of this case, the
Didrict Attorney's description that those who prey on "little old ladies who live done' as "predators’ is
particularly gppropriate, and well within the bounds of permissble argument.

120. We find Banks fourth assignment of error to be proceduraly barred and, in the dternative, lacking any
merit. We find that the "predator" comment in the context offered was within the wide latitude we afford
counsdl making their closing arguments. See Johnson v. State, 477 So. 2d 196, 209 (Miss. 1985).

V.WHETHER REFERENCE BY THE DISTRICT ATTORNEY TO THE "BOLOGNA
SANDWICH" CONSTITUTED REVERSIBLE ERROR.



121. In attacking Banks defense during closing argument, the Didtrict Attorney pointed out the many
inconsgtenciesin Banks initid statement to the police, including conflicting statements about whether he had
esten anything while in the victim's home. "When asked did you egt anything in the houss, . . ., he (Banks)
says no, | didn't eat anything and then two sentences later, he's saying, oh yeah, | did . . . . | ae abologna
sandwich." Banks argues that this argument violated this Court's prior opinion reversing the triad court for
admitting bite mark evidence, and was extremdy prgudicid to his defense. Banks clamsthat in Clay
County, Missssippi, this case has become known as the "bologna sandwich™ case and any mention of the
sandwich unfairly prgudiced him in the eyes of thejury.

122. While no objection was offered to the bologna sandwich argument by the Didtrict Attorney, Banks |
was not reversed for references to the bologna sandwich. Rather, we held that to alow the State the
opportunity to examine and test the bologna sandwich, then denying that same opportunity to Banks
because the sandwich was destroyed, rendered his trid fundamentally unfair. See Banks, 725 So. 2d at
713.

123. Here, the Didtrict Attorney was Smply demondirating inconsistencies in Banks initia statement to the
police. This, in turn, was relevant to the question of Banks credibility. As Banks makes no Miranda type
objection to the statements he gave police and no issue was ever made of venue in Clay County, we find
that this objection is without merit.

VI.WHETHER THE TRIAL COURT ERRED IN OVERRULING BANKS MOTION
FOR JN.O.V.ORIN THE ALTERNATIVE, FOR A NEW TRIAL ASTHE JURY
VERDICT WASAGAINST THE OVERWHELMING WEIGHT OF EVIDENCE.

124. In determining whether ajury verdict is againg the overwheming weight of evidence, we must accept
as true evidence which supports the verdict and will reverse only when convinced that the circuit court has
abused its discretion in failing to grant anew trid. Collier v. State, 711 So. 2d 458, 461 (Miss. 1998).
Only when the verdict is so contrary to the overwhelming weight of evidence that to dlow it to stand would
sanction an unconscionable injustice will this Court disturb it on gpped. Herring v. State, 691 So. 2d 948,
957 (Miss. 1997).

125. Banks offers three reasons in his attack on the weight of evidence. Firgt, three people testified that
Banks could not have been at the scene of the crime at the time of deeth arrived at by the State's expert;
while only one witness testified that Banks was on the victim's porch around the time of the murder. Banks
believes hisdibi of playing cards at the time of Ware's srangulation was the most believable postulation.
Secondly, Banks points to the fact that none of the fingerprints nor any of the hairs recovered at the scene
belonged to him. Findly, Banks asserts that thisis a circumstantia evidence case and the fact the State
faled to prove its case to the exclusion of every other reasonable hypothess warrants that his conviction
and sentence be reversed and remanded.

126. Banks attack is focused on the weight, rather than the sufficiency, of the evidence. This Court
condstently holdsthat it is the jury's duty to resolve conflicting testimony:

Jurors are permitted, indeed have the duty, to resolve the conflictsin the testimony they hear. They
may believe or disbelieve, accept or rgject the utterances of any witness. No formula dictates the
manner in which jurors resolve conflicting testimony into finding of fact sufficient to support their
verdict. That resolution results from the jurors hearing and observing the witnesses as they tedtify,



augumented by the composite reasoning of twelve individuas sworn to return atrue verdict. A
reviewing court cannot and need not determine with exactitude which witness or what testimony the
jury believed or disbelieved in arriving at its verdict. It is enough that the conflicting evidence
presented afactud dispute for jury resolution.

Groseclose v. State, 440 So. 2d 297, 300 (Miss. 1983) (citations omitted).

127. The State, while not presenting direct, eyewitness testimony, did present ample evidence to support a
conviction. There is undisputed evidence Banks | eft a card game needing money and returned some time
later with money to continue playing cards, without offering an explanation about the source of the money.
Ware, the victim, had in the past befriended Banks by supplying him with food and a place to store his
clothes while he was homeless. Ware was found strangled to death, with her purse and pockets emptied,
and no sgns of aforced entry were found. Also, Banks was observed on Ware's front porch in the generd
time frame she was believed to have been murdered. Add to this inconsstent statements made by Banksto
the police, dong with the incriminating statements Banks made to Homer vy and his former cdlmates, and
we are able to find substantial evidence of Banks guilt.

1128. Even accepting Banks argument that conflicting evidence was offered asto Banks guilt, hefailsto
overcome our case law which holdsthat it is the jury's duty to resolve conflicting testimony and evidence in
determining a parties guilt or innocence. See Jenkinsv. State, 483 So. 2d 1330, 1332 (Miss. 1986). As
such, no error liesin thetrid court'sfalure to grant Banks rdlief in the form of aJNOV or anew trid.

CONCLUSION
1129. For the foregoing reasons, we affirm the judgment of the Clay County Circuit Court.

130. CONVICTION OF CAPITAL MURDER AND SENTENCE OF LIFE IMPRISONMENT
IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, WITHOUT
THE POSSIBILITY OF PAROLE OR PROBATION, ARE HEREBY AFFIRMED.

PITTMAN, C.J.,, BANKSAND McRAE, P.JJ.,, SMITH, MILLS, COBB, DIAZ AND
EASLEY, JJ., CONCUR.

1. Thismatter was originaly decided by this Court in 1997. See Banks v. State, 725 So. 2d 711 (Miss.
1997). We reversed and remanded Banks conviction and sentence, finding the admission of an item of
physica evidence (bologna sandwich) that was offered to tie Banks to the crime, and which neither Banks
nor his correlative expert were able to examine, rendered histria fundamentaly unfair. 1d. at 713.



