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SMITH, JUSTICE, FOR THE COURT:

1. Roderic Leon Theodore was tried before a Harrison County Circuit Court jury for the murder of
Rodney Crenshaw. Theodore was found guilty of murder and was given alife sentence in the custody of the
Mississppi Department of Corrections. Aggrieved by that judgment, Theodore appedls to this Court.

FACTSAND PROCEEDINGS BEL OW

2. In the early morning hours of July 11, 1997, Gulfport Police Officer Robert Curry, was caled to the
scene of amotor vehicle accident. When Officer Curry arrived, he found awrecked Geo Tracker flipped
onitsdriver'sside. A black male was lying in the vehicle across the door frame. Officer Curry testified that
another officer checked the man for a pulse. The man did not have one. Officer Curry aso observed what
appeared to be a bullet hole in the man's left arm around the elbow area.

113. Kevin Howard, a paramedic for American Medica Response, arrived at the scene. He also noticed a
Jeep that was flipped on the driver's Sde with a partially gected man. The man was identified as Rodney
Crenshaw. Howard testified that the man was "pulseless, angptic, and was not bregthing." Crenshaw was
lying in apool of blood and was pronounced dead &t the scene.

4. Keith Johnson, aforengic crime scene andys for the Gulfport Police Department, was aso called to the
scene. He tegtified that he photographed the scene with a 35mm camera. One of Johnson's fellow officers
completed a rough sketch diagram which gave the measurements and actud locations of items that were
identified at the scene. Officer Johnson aso testified that he made a videotape of the scene for the purpose
of providing athree-dimensiond view of the crime scene. The defense objected to the video footage that



showed the body of the deceased in a gruesome position. The defense argued that this portion of the tape
was aso cumulative because Hill pictures of the same scene were dready admitted into evidence. To this
objection, the State argued that the scene was only afew seconds in length and that it was not particularly
gruesome. It argued that the purpose of the video was to orientate the jury asto the scene of the crime. The
court held that the video tape was admissible because it was the best way to depict the scene of the crime.
During the testimony of Officer Johnson, the videotape was played for the jury.

5. Officer Johnson also examined the vehicle and identified some of the damage as bullet holes. Also, a
projectile was found underneath the carpeting of the vehicle on the driver's Sde.

116. Erica Brock testified that she had been a passenger in the vehicle with Crenshaw. She testified that
another woman, Renee Williams, snatched some CDs from Crenshaw and ran up the dairs of the
gpartment. Thisis when the digpute over these CDs began.

117. Joyce Bell, aresdent in an gpartment over Martin's Lounge, tetified that someone known as "Baby
Boy" was gitting outside on the bacony. Bell then identified Roderic Theodore in the courtroom as the man
shereferred to as "Baby Boy." She tedtified that Renee Williams, another young man, whom she could not
identify, and Dave the butcher were arguing over CDs on the balcony outside her gpartment door. She did
tetify that the young man, whom she could not identify, was not Theodore, but someone else) She
testified that this dispute continued downstairs and that Theodore was not a part of this argument. Theodore
remained on the balcony. She then testified that Crenshaw walked around the side of the building and then
pulled his jeep to the front of the building. There were sill words being exchanged between Renee, Dave,
and Crenshaw.

118. At this point, Crenshaw, who wasin hisjeep, Sated "I want my disks back. Y'al are going to give me
my disks. Y ou can bet this everything and you can bet it on the six. Y'dl going to give me my disks" After
the young man stated this, Theodore pulled out a gun and started shooting from the ba cony into the top of
the jeep. Bell testified that Crenshaw was not talking to Theodore nor was he looking in the direction of
Theodore. She dso tedtified that she never saw Crenshaw with aweapon.

9. Dr. Paul McGarry, aforensic pathologist, performed an autopsy on Rodney Crenshaw's body on July
13, 1997. He testified that Crenshaw's death was caused by a gunshot wound that went in his back,
through his left lung, through his heart, made large holes in the heart and in the blood vessds of the lungs.
This caused amassive interna hemorrhage.

110. A dtipulation was entered into the record. That stipulation was that the casings and projectiles were
examined by forensc scientist John Franovich. The casings and the projectiles were fired from the gun that
was found in the place where Theodore was staying.

111. Theodore testified on his own behdf. He stated that he obtained the gun on the day of the accident
from awhite male. He testified that he heard alot of arguing going on and then saw a Geo Tracker
approach. Theodore stated that he asked Crenshaw, who was driving the Tracker, to leave from in front of
the building. Theodore testified that Crenshaw accused him of having his CDs and making threets about
them. According to Theodore, Crenshaw told him that he was going to "straighten him." In this area,
Theodore stated that means he was going to kill him. Next, Crenshaw told Theodore that he would put that
"on the sx." According to Theodore, that means that Crenshaw made the threat "on this ocath.” In other
words, after he said this, he would have to kill Theodore. At this point, Theodore testified that Crenshaw



reached under his hat. According to Theodore's testimony, he thought Crenshaw had a gun. Theodore
watched Dave back up which made him very afraid and added to his suspicion that Crenshaw had a gun.

f12. At this point, Theodore pulled a gun from his pants and begin shooting in the direction of Crenshaw.
He testified that he never intended to kill him, he was only trying to scare him. After Theodore shot at
Crenshaw, Crenshaw attempted to drive away but wrecked. Theodore ran down the stairs, got into his
father's car, and drove away. The gun was found behind a water heater in a storage room in the home of
Theodore's father. Theodore testified that he was staying with hisfather at thistime. The gun had been

wrapped in a plastic baggy.

1113. When Theodore was first questioned by the police, he denied knowing anything and told them that he
was not involved. He later changed his story and told the police that it was al abig accident.

114. A jury found Roderic Theodore guilty of the murder of Rodney Crenshaw. He was given alife
sentence in the custody of the Mississippi Department of Corrections.

115. Theodore raises the following issues on appedl:

|.WHETHER THE LOWER COURT ERRED IN GRANTING AN INSTRUCTION ON
DELIBERATE DESIGN?

II. WHETHER THE LOWER COURT ERRED IN ALLOWING THE INTRODUCTION
OF THE ACCIDENT SCENE VIDEOTAPE INITSENTIRETY?

1. WHETHER THERE WAS SUFFICIENT EVIDENCE FOR THE JURY TO FIND THE
DEFENDANT GUILTY OF MURDER?

IV.WHETHER THE LOWER COURT ERRED IN NOT GRANTING DEFENDANT'S
DIRECTED VERDICT, OR IN THE ALTERNATIVE, HISMOTION FOR A NEW
TRIAL?

V.WHETHER THESE ERRORS REQUIRE REVERSAL?
DISCUSSION

1116. This Court's sandard of review in reviewing jury ingructionsis as follows: In determining whether
reversble error liesin the granting or refusd of various ingructions, the instructions actudly given must be
read as awhole. When o reed, if the ingtructions fairly announce the law of the case and create no
injustice, no reversible error will be found. Fielder v. Magnolia Beverage Co., 757 So.2d 925, 929
(Miss.1999).

117. Next, this Court's standard of review in regards to adirected verdict is the same as ajudgment
notwithstanding of the verdict. Sullivan v. State, 749 So.2d 983, 993 (Miss. 1999) (citing Gleeton v.
State, 716 So.2d 1083, 1087 (Miss. 1998)). The standard for a directed verdict is asfollows:

Once the jury has returned a verdict of guilty inacrimind case, we are not & liberty to direct that the
defendant be discharged short of a conclusion on our part that given the evidence, taken in the light
most favorable to the verdict, no reasonable, hypothetical juror could find beyond a reasonable doubt
that the defendant was guilty.



Ashford v. State, 583 So.2d 1279, 1281 (Miss. 1991).

1118. A mation for anew trid carries adifferent sandard of review. A motion for anew trid asksthat the
jury's guilty verdict be vacated on grounds related to the weight, not sufficiency, of the evidence. May v.
State, 460 So.2d 778, 781 (Miss. 1984). This Court will not order anew trid unless convinced that the
verdict is so overwhedmingly againg the

weight of the evidence that unconscionable injustice exigts. Groseclose v. State, 440 So.2d 297, 300
(Miss. 1983). Lagly, "the Supreme Court will reverse the lower court's denid of amation for new trid only
if, by denying, the court abused its discretion.” Gleeton, 716 So.2d at 1088.

|.WHETHER THE LOWER COURT ERRED IN GRANTING AN INSTRUCTION ON
DELIBERATE DESIGN?

1119. Theodore argues that the court granted both a ddliberate design ingtruction (S-2) and a mand aughter
ingruction (D-11) and this congtituted an incompetibility between the two. Theodore cites to Windham v.
State, 520 So.2d 123 (Miss. 1987) where this Court held that the deliberate design instruction was
erroneous. In that case, the State was granted an instruction that stated deliberate design could be formed
"a the very moment” of the fatd beating. | d. a 125. This Court held that ingtruction conflicted with the
mandaughter indruction which defined mandaughter as the willful, felonious killing of a human being, without
malice in the heat of passion, by the use of a dangerous weapon, without authority of law and not in
necessary self-defense. 1 d. a 125. The controversid language in the deliberate design indruction in that
case was "at the very moment.”

120. The Court held that the words "ddiberate’ and "design” have generd and accepted meanings. I d. at
126. As defined in dictionaries, "ddiberate" indicates full awareness of what one is doing and generaly
implies careful and unhurried consideration of the consequences. 1d. At the sametime, "design” meansto
caculate, plan, and contemplate. | d. For these reasons, this Court held that while ddliberate design can be
formed very quickly, and perhaps moments before, it is a contradiction in termsto say that ddliberate design
can be formed "at the very moment” of the fatd act. I d. The Court stated that the language in the ingtruction
"a the very moment” improperly ruled out any possibility of mandaughter. Therefore, this Court reversed
on that error.

121. The case sub judice is digtinguishable from Windham. Here, Jury Instruction S-2 provided:

The Court indructs the Jury that ddliberate design as used dsewhere in these ingtructions, means intent
to kill, without authority of law and not being legdly judtifiable or legaly excusable.

A ddiberate design cannot be formed at the very moment of the fatdl act, however, the ddiberate
design need not exist in the mind of the Defendant for any definite time, not for hours, days, or even
minutes, but if there is deliberate design, and it exists in the mind of the Defendant but for an ingtant
before the fatd act, thisis sufficient deliberate design to condtitute the offense of Murder.

(emphasis added).

122. Thejury ingruction here specificaly stated that deliberate design cannot be formed at the very moment
of thefatal act. For thisreason, the problem that existed in Windham does not exist here. These cases are



distinguishable; and therefore, Windham does not apply to the facts of this case.

123. In Carr v. State, 655 So.2d 824, 847 (Miss. 1995), this Court held that a similar jury instruction on
deliberate design did not involve the "a the very moment of the fata act” problem. This Court held that
there was no flaw in the ingtruction given on ddliberate design as it specificdly sated that deliberate design
could not be formed at the very moment of the fatal act. 1d. at 847. For this reason, this Court held that the
pitfdl of Windham was therefore avoided. I d.

24. This Court concludes that the facts of this case are more closdly related to the Carr decison. Jury
indruction S-2 did not contain the "at the very moment™ language. To the contrary, the ingtruction
specificaly noted that ddliberate design cannot be formed at the very moment of the fatd act. For this
reason, thisingruction did not preclude the possibility of mandaughter asin Windham. Accordingly, this
issue is without merit.

. WHETHER THE LOWER COURT ERRED IN ALLOWING THE INTRODUCTION
OF THE ACCIDENT SCENE VIDEOTAPE INITSENTIRETY?

1125. Theodore next asserts that the tria court erred by alowing the introduction of the accident scene
videotape in its entirety. Specifically, Theodore alleges that the videotape of the crime scene did not add
anything to the "story." Theodore dso dlegesthat the video did not help in corroborating the testimony of
any witnesses. For instance, Theodore asserts that the intention of the State was to "arouse the passion and
prgudice of thejury." At tria, Theodore objected to the body of Rodney Crenshaw being shown on the
videotape.

126. The State submits that the introduction of the videotape was not in error. The State argues thet the
scene of the flipped tracker and the victim were more probative than prgudicia. The video provided a
three dimensiond view of the scene as origindly viewed by the investigating officers and was therefore a
vaid ad for the jury. The State points out that the videotape helped corroborate the testimony of severa
witnesses. The State also pointed out at trid that the portion of the tape which showed Crenshaw was
approximately 3 secondsin length. It argues this to support the proposition that there was no prejudice to
Theodore and, if S0, the probative va ue outweighed any such effect.

127. This Court has held that the same standards used in determining the admissibility of photographs are
gpplicable to the admission of videotapes. Waltersv. State, 720 So.2d 856, 861 (Miss. 1998) (citing
Underwood v. State, 708 So.2d 18, 33 (Miss. 1998)). Applying that standard, the admissbility of
photographs is within the sound discretion of the trid judge. This discretion will be upheld absent abuse of
discretion. McFeev. State, 511 So.2d 130, 134 (Miss. 1987) (citing Watson v. State, 483 So.2d 1326,
1328 (Miss. 1986)). This Court has dso held that "[t]he discretion of the trid judge runs toward almost
unlimited admissbility regardless of the gruesomeness, repetitiveness, and the extenuation of probative
vaue"Hart v. State, 637 So.2d 1329, 1335 (Miss. 1994). "A photograph, even if gruesome, gridly,
unpleasant, or even inflammatory, may dill be admissibleif it has probative vaue and its introduction into
evidence serves ameaningful evidentiary purpose.” Lanier v. State, 533 So.2d 473, 484 (Miss. 1988).

1128. Here, the videotape was introduced during the testimony of Officer Keith Johnson, aforensic scientist
employed by the Gulfport Police Department. Outside the presence of the jury, the judge heard both
parties arguments regarding the admissibility of the videotape. A monitor was brought into the court room,
and the videotape was played for the judge and the parties. The jury was still excused at this point. The



defense counsdl objected to the portion of the videotape that showed Crenshaw lying in the door of the
overturned jeep. Defense counsd argued that this was cumulative and prgudicia. The State argued that the
tota tape was only 3 minutes long and that Crenshaw's body was only shown for afew seconds of that
time. The State dso argued that its purpose was to orientate the jury to the scene of the accident and the
shooting, and it corroborated the testimony of severd witnesses. After weighing the probative vaue against
the prgudicid effect of the tape, the court held that the videotape would be admissible due to its depiction
of exactly what the Officer saw upon arriva to the scene of the crime. The jury then reentered the
courtroom.

129. As earlier mentioned, "[a] photograph, even if gruesome, gridy, unpleasant, or even inflammatory, may
ill be admissibleif it has probeative vaue and its introduction into evidence serves ameaningful evidentiary
purpose.” Lanier v. State, 533 So.2d at 484. Again, the trid judge has sound discretion in the admissibility
of photographs absent the abuse of discretion. Watson v. State, 483 So.2d at 1328. Thetria judge was
careful in his determination of the admissibility of the videotape. For example, the judge conducted a
hearing, outside of the presence of the jury, and weighed the probative vaue againg the prgudicia effect.
For this reason, this conduct does not rise to the level of abuse of discretion; therefore, the decison was
within the judge's sound discretion and will not be overturned on gpped.

1. WHETHER THERE WAS SUFFICIENT EVIDENCE FOR THE JURY TO FIND THE
DEFENDANT GUILTY OF MURDER?

1130. Theodore argues that due to the gang language used by Crenshaw, he was fearful for hislife.
Theodore also aleges that the testimony of the State's witnesses was such that no reasonable juror could
have found him guilty. The State disoutes Theodore's alegations citing numerous places in the record where
witnesses provided sufficient evidence through their testimony.

131. Conflict in the evidence isfor the jury's resolution. Hyde v. State, 413 So.2d 1042, 1044 (Miss.
1982). Theodore testified that he was fearful for hislife because Crenshaw threatened him by using gang
language. After this threet, Theodore pulled out a gun and began shooting at Crenshaw. The State rebutted
Theodore's testimony with the testimony of Joyce Bell. Joyce Bdll was aresident in the gpartment complex
where the incident took place. She was on the bacony beside Theodore when he began shooting a
Crenshaw. She testified that Theodore had been stting down during the dtercation between the other men.
He was not involved in the dispute. She testified that Crenshaw was not talking to Theodore when
Theodore pulled a gun from his pants and began firing.

1132. The sufficiency of the evidence was viewed and tested in the light most favorable to the State.
McClain v. State, 625 So.2d 774, 778 (Miss. 1993). This Court is required to reverse only where, "with
respect to one or more of the eements of the offense charged, the evidence considered is such that
reasonable and fair-minded jurors could only find the accused not guilty. 1d. (citing Wetz v. State 503
So.2d 803, 807 (Miss. 1987)).

1133. Additiond evidence in the record proves sufficient to uphold the verdict of guilty. Erica Brock had
been a passenger in the jeep with Crenshaw before the incident took place. She testified that Crenshaw did
not have aweapon nor did he make any threats during the dtercation. Brock aso testified that Crenshaw
remained in hisjeep the entire time.

134. As earlier mentioned, Joyce Bell testified that Theodore was not a part of this dtercation. She also



sated that Crenshaw was not spesking to Theodore nor was he even looking in the direction of Theodore
a the time of the shooting.

1135. Roderic Theodore testified that he purchased the gun earlier that afternoon from an unidentified white
male. Theodore admitted to pulling the gun from his pants and firing shots a the deceased Crenshaw. He
testified that Crenshaw was speaking gang language, and he was fearful for hislife.

1136. From a thorough review of the record, this Court finds that there was sufficient evidence in the record
to convict Theodore of murder. As earlier stated, the sufficiency of the evidenceis viewed and tested in the
light most favorable to the State. McLain v. State, 625 So.2d at 778. This Court isrequired to reverse
only where, "with respect to one or more of the e ements of the offense charged, the evidence consdered is
such that reasonable and fair-minded jurors could only find the accused not guilty. I d. (cting Wetz v. State
503 So.2d a 807). If the jury accepted the above testimony as true, there was sufficient evidence in the
record to convict Theodore of murder.

IV.WHETHER THE LOWER COURT ERRED IN NOT GRANTING DEFENDANT'S
DIRECTED VERDICT, OR IN THE ALTERNATIVE, HISMOTION FOR A NEW
TRIAL?

1137. The fourth issue raised by Theodore is whether the trid court erred in denying his motion for a directed
verdict or, in the dternative, hismotion for anew trid. InMcClain v. State, 625 So.2d at 778, McClain
made three chalenges. The chalenges aleged were motion for adirected verdict, request for peremptory
indruction, and amotion for INOV. This Court held that al of these chalenges question the legd
aufficiency of the evidence. The Court held that "[t]he credible evidence conagtent with McClain's guilt must
be accepted astrue.” I d. (ating Spikes v. State, 302 So.2d 250, 251 (Miss. 1974)). Again, the Court
reiterated that we will only reverse if reasonable jurors could only find the accused not guilty. 1d. Agan,
conflictsin evidence are for the jury's determination. Hyde, 413 So.2d at 1044.

1138. The sufficiency of the evidence issue as discussed in Issue 11 is clearly without merit. The evidencein
the record is sufficient to return a guilty verdict for murder.

V.WHETHER ERRORS REQUIRE REVERSAL?

1139. Theodore argues that errors at trid, athough not individualy, cumulatively require reversal. Firdt, the
jury ingruction on deliberate design did not include the "at the very moment” language that has been held as
troublesome with a mandaughter ingruction. In fact, the ingruction specificaly stated that ddliberate design
could not be formed at the very moment of the fatal act. Next, this Court has held that the same standard
that applies to the admission of photographs applies to the admisson of videotapes. The admissibility is
within the sound discretion of the trid judge unlessit can be determined that he abused his discretion. Ladtly,
Theodore raises sufficiency of the evidence clams. The tesimony of witnessesin the record is sufficient to
uphold the murder conviction.

CONCLUSION

1140. For the foregoing reasons, the conviction of murder and the life sentence of Roderic Theodore is
affirmed.

7141. CONVICTION OF MURDER AND SENTENCE OF LIFE IMPRISONMENT IN THE



CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS AFFIRMED.

PITTMAN, CJ., MILLS WALLER, COBB, DIAZ AND EASLEY, JJ., CONCUR.
BANKS, P.J.,, CONCURSWITH SEPARATE WRITTEN OPINION JOINED BY McRAE,
P.J. AND WALLER, J.,,EASLEY, J., JOINSIN PART.

BANKS, PRESIDING JUSTICE, CONCURRING:

142. 1 rluctantly concur in the Court's affirmance of this judgment. | adhere to the view expressed by the
dissentin Fears v State, No. 97-CT-00558-SCT, 2000 WL 863177, at *5-*7 (Miss. 2000) (Wadller, J.,
dissenting), with regard to the ddiberate design ingtruction. In my view, the indruction in this case is dightly,
but not sufficiently, better. |, nevertheless, agree to affirm recognizing that the Court has spoken on the
meatiter in Fears.

McRAE, P.J., AND WALLER, J.,JOIN THISOPINION. EASLEY, J., JOINSIN PART.

1. The evidence later identified this unidentified man as Rodney Crenshaw.



