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BANKS, PRESIDING JUSTICE, FOR THE COURT:

1. This gpped involves theissues of divison of property, child custody and child support arisng pursuant
to adivorce. This Court granted certiorari to consider these issues, as well as procedura questions
involving the denid of certain pod-trid motions without a hearing. After due consideration, we reversein
part and remand for further proceedings.

l.
2. Thefollowing statement of facts was provided by the Court of Appeds:

Thomas Brame (Thomas) and Sherrye Polk Brame (Sherrye) were married on May 20, 1979, and
lived in the Bay Springs, Missssippi, area during their marriage. Three children were born to this
marriage: Melissain 1981, Laurain 1982, and Thomas 111 in 1985. Sherryefiled for divorce on
grounds of adultery, and after afour day trid, the fina judgment of divorce was granted December
10, 1997.

At the time of their marriage, Thomas held alaw degree and had been practicing law for four months
in Bay Springs. Sherrye held a bachdlors degree in management and was a pharmaceutica drug
representative for Lemman Pharmaceutical. Both worked until 1981 when Sherrye quit work to stay



home and raise their children. Sherrye returned to the workforce in 1995 after the couple separated.

In 1991, Thomas was diagnosed as having amedica condition that requires medication to control the
symptoms. Medication for treating this incurable disease costs Thomas $1,000 per month.

In the judgment for divorce, the chancellor awarded Thomas primary custody of Melissa and Thomas
[11, and granted primary custody of Laurato Sherrye. Thomas was granted visitation rights with
Laura, and Sherrye was granted the same with Melissaand Thomas I11. Thomas was also ordered to
pay Sherrye $500 per month in child support and ordered to pay one-haf of non- insured medical
expenses for Laura. Thomas was ordered to pay periodic dimony to Sherrye in the amount of $700
per month and ordered to pay $10,000 for Sherrye's attorney fees. Thomas was assigned $71,000
worth of debt.

Sherrye was dso awarded title to the 1990 Mercury vehicle, one-hdf of Thomass investment and
retirement accounts, and her non-maritd assets, including jewery vaued at $11,200. Sherrye retained
her stock in afamily drug store business and retained her one-third remainder interest in afamily trust.
Sherrye assumed $30,000 worth of debt.

Brame v. Brame, No. 98-CA-00502-COA, at 1 2-6 (Miss. Ct. App. March 28, 2000).

113. Thomas subsequently filed severa pogt-trid motions, specificaly (a) aMotion for New Trid or for
Amendment of Judgment, (b) a Defendant's Motion for Award of Attorney's Fees and Litigation Costs and
(c) aMotion to Reconsder, For Rdief from Judgment, Or Alternaively, For Modificetion. In the latter
motion, Thomas asserted that Laura, whose custody was granted to Sherrye, had decided to live with
Thomas and wasin fact living with Thomas. This fact was advanced as new evidence to reguire amending
the judgment to place custody of Laurawith Thomas and to diminate the award of child support to Sherrye
or, dternatively, to modify the judgment to that extent. These three motions were denied by the chancery
court without a hearing.

4. On direct appeal Thomas raised numerous issues concerning the division of assets and support. The
Court of Appeds affirmed thetrid court's judgment. The Court of Apped's found that the chancedllor had
erred in designating Thomasss law practice as amarital asset. The Court of Apped s found that the chancery
court had erred in finding that the law practice could be part of an equitable distribution of marital assets,
and had erred in vauing the law practice at $65,000. This error was found to be inconsequentid, as
Sherrye did not receive 50% of the marital assets even if one included the law practice. Finally, the Court of
Apped s found that the chancelor did not err in denying Thomass pogt-trid motions without a hearing.

5. We conclude that the Court of Appeas was correct in its decision on the issues of assets and aimony.
The Court of Appeds cited the proper standard of review, and the chancellor's decisions on these matters
were supported by the record and well within his discretion.

6. We do not reach the issue of the chancery court's trestment of Thomass law practice as a marital asset
cgpable of equitable digtribution. The issue was not raised by ether party on certiorari and is not necessary
to our decison here.

7. Thistrid was hdd in June and July, 1997. The chancellor issued his opinion on October 19, 1997. The



find judgment was entered on December 10, 1997. On December 22, 1997, Thomasfiled a Moation for
New Trid or Amendment of Judgment. This motion raised numerous dleged errorsin the trid and wasfiled
under M.R.C.P. 59.

118. On December 31, 1997, Thomas filed aMotion for Award of Attorney's Fees, Litigation Costs and
Expenses. In addition to attorney's fees, the motion also asked the chancellor to consider that an offer for
judgment had been made by Thomas pursuant to M.R.C.P. 68. Further, the motion asked for expenses
based on the fact that Thomas was forced to prove certain matters about which arequest for admissions
had been made of Sherrye.

9. Also on December 31, 1997, Thomeas filed a Motion to Re-Consider, for Relief from Judgment, or
Alternatively, For Modification. The motion was based on the fact that Laura, whose custody was granted
to Sherrye, and for whom Sherrye was awarded child support, had eected to live with her father. This
motion was filed under M.R.C.P. 60. The Court of Appedls stated the following regarding this motion:

The motion to reconsder refers to the chancellor's need to reconsider hisdecisonin light of . . .
Lauras decison to live permanently with Thomas rather than with Sherrye. Such being the case,
Thomas would have custody of al three children, effectively terminating his need to pay child support
to Sherrye. However, facts subsequent to the trid could not cause errorsin the trial which could be
corrected on areconsideration of ajudge's decison from that tria. However, the proper approach
would be to file a petition for modification of child support, citing amateria change in circumstances.
Since Thomeas did not file the proper petition, we find the chancellor was correct in denying the
requested relief.

Brame v. Brame, No. 98-CA-00502-COA, at 1 38 (Miss. Ct. App. March 28, 2000).(L)

1110. The Court of Appeds erred in basing its decison on Thomass supposed failure to file a Petition for
Modification. The fact isthat Thomas did file a motion to modify, asthat was apart of the relief requested
in the last motion filed.

T11. Asaprdiminary matter we address the question of gppeding the judgment and denia of motionsfiled
under M.R.C.P. 59 and 60 under the same notice of appeal. While we have not addressed the issue,
federd authority with respect to the identica rule suggests that a separate notice of apped isrequired to
gain review of thetrid court's action on a Rule 60 motion. Reed v. AMAX Coal Co., 971 F.2d 1295,
1301 (7" Cir. 1992); Ingraham v. United States, 808 F. 2d 1075, 1080-81 (5t" Cir. 1987). Thisistrue
because apped from adenid of a Rule 60 motion does not bring up the underlying judgment and vice
versa. Bank of Edwardsv. Cassity Auto Sales, Inc., 599 So. 2d 579, 582 (Miss. 1992). Here,
however, dl of the motionsfiled after trid, one of which wastimely to stay findity of judgment, were denied
by the same order filed on February 17, 1998. Thomasstimely notice of apped Stated that it was gppeding
the denid of dl of these motions. We hold that where, as here, the Rule 60 mation isfiled and disposed of
within the time alowed for gpped from the underlying judgment and the notice of gpped spesksto the
judgment and the order disposing of the motion, one notice of apped is sufficient to bring to this court both
the judgment and the Rule 60 order.

112. On the meits, it is clear that the chancery court erred in failing to hold a hearing on the Motion to Re-
Congder, for Rdief from Judgment, or Alternatively, for Modification. The dlegations of the maotion, if true,
may well have been such amateria change in circumstances as would compel dteration of the judgmen.



The issue of support for Laura Brame cannot be properly considered on gpped without some finding, on
the record, concerning her actud custodia arrangement. We, therefore, reverse and remand for a hearing
on the Motion to Re-Consder, for Rdlief from Judgment, or Alternatively, For Modification filed by
Thomas Brame. The award of child support in favor of Sherrye can be reconsidered on remand.

1113. For these reasons, the judgments of the Court of Appeals and the Jasper County Chancery Court are
reversed as to the denia of Thomas's post-trial motions, and this case is remanded to the Jasper County
Chancery Court for a hearing on Thomass Motion to Re-Consder, for Rdlief from Judgment, or
Alternatively, for Modification and for any necessary reconsideration of the child support award in favor of
Sherrye Polk Brame. The judgments of the Court of Appedls and the Jasper County Chancery Court are
affirmed in al other respects except asto the incluson of Thomass law practice as amarital asset subject to
equitable distribution which was not raised and decided on certiorari.

114. AFFIRMED IN PART AND REVERSED IN PART AND REMANDED.

SMITH, WALLER, COBB, DIAZ AND EASLEY, JJ., CONCUR. McRAE, P.J,,
CONCURRING IN PART AND DISSENTING IN PART WITH SEPARATE WRITTEN
OPINION JOINED BY PITTMAN, C.J., AND MILLS, J.

McRAE, PRESIDING JUSTICE, CONCURRING IN PART AND DISSENTING IN
PART:

115. | agree with the mgjority that Thomas should be granted a hearing on his Motion to Re-Consider, for
Rdlief from Judgment, or Alternatively, for Modification. However, the mgority merely remands with
indructions to consider the issue of child support. Since there was no hearing on dl three motions, he should
be granted a hearing on dl of them, not a piecemed review. | would go a step further and grant him a
hearing on dl three motions, and on dl of the issues raised therein. Specificdly, the chancdlor should be
required to correct the errors in the classfication of assets, and review the property divison, alimony, child
support, and child custody in light of these corrections. Accordingly, | dissent.

116. In his Motion to Re-Congder, Thomas asks the court to amend the find judgment to, among other
things, award custody of Laurato him, to end his child support payments to Sherrye, to require her to pay
child support, and to "inquire into the facts and circumstances and negate any dimony payments” To
address the award of dimony and child support, the courts must o inquire into the division of property.
"All property divison, lump sum or periodic dimony payment, and mutua obligations for child support
should be considered together.” Ferguson v. Ferguson, 639 So.2d 921, 928 (Miss. 1994).

1117. The chancellor summarily denied dl three motions, making no findings and hearing no further evidence,
which makesit impossible for this Court to review the chancellor's decison. Thomas was therefore entitled
to afull hearing where he could present his evidence into the record in support of his motions.

1118. The mgority concludes that the Court of Appeds was correct when it decided the issues of assets and
aimony. In deciding these issues, the Court of Appedls held that the chancery court erred in classifying
Thomass law practice as amarital asset, and in vauing Sherryesinterest in the family trust at $40,000. The
law precticeis clearly not amarital asset subject to equitable didtribution. Guy v. Guy, 736 So.2d 1042,
1044 (Miss.1999) (holding that professona degrees are not marita property). Neville v. Neville, 734
$S0.2d 352, 356 (Miss. Ct. App. 1999) (holding that this Court has never held a professiona practice to be



amarital asset subject to equitable distribution). We should make a clear statement one way or the other on
the status of professiond practices in divorce proceedings.

129. It is aso noted that the legidature has seen fit to protect this property from creditors, exempting it from
seizure under execution or attachment. Miss. Code Ann. 8 85-3-1 (2000). Sherrye'sinterest in the trust
congsts of aone-third remainder interest in the $600,000 corpus. As the Court of Appeds found, her
mother has alife etate in the trust with the power to invade the corpus of the trust, and therefore, Sherry€'s
interest is too speculative to determine. | agree.

120. However, | disagree with the Court of Appeds and the mgority's characterization of these errors as
harmless. The error of including Thomas's practice with the marital assets was deemed to be
"Iinconsequentid, as Sherrye did not receive 50% of the marital assets even if oneincluded the law
practice” Thisis correct. If we disregard the vaue of the law practice, of the remaining marital property
Sherrye was awarded approximately $139,000, and Thomas was awarded $145,000. Whether Sherrye
received 50 percent of the marital assets, however, is not the standard for divison of property in
Mississppi. Missssippi follows an equitable digtribution theory of property division, whereby the chancery
courts are to use their equity power to do fairness to the parties, not to smply award a certain percentage
of the marital assets. Ferguson, So.2d at 926. We have repestedly held that in making an equitable
divison of the marita property, the chancellor is not required to divide the property equaly. Love v. Love,
687 So.2d 1229, 1232 (Miss. 1997). See also Trovato v. Trovato, 649 So.2d 815, 818 (Miss.1995)
(holding that equal distribution of the property was an ause of discretion when wife had contributed
sgnificantly more to the marital assets than the husband).

121. 1 would therefore remand this case for ahearing on dl issues raised by Thomasin al three motions. In
addition to reconsdering child support, the chancellor should re-evaluate the divison of property, correcting
the errors discussed herein. Thomas's law practice should not have been considered a marital asset, and
Sherrye's remainder interest in the family trust should not be considered a persond asset, asits vaue istoo
speculative. We can not conclude that the assets were correctly divided where the chancellor classified the
law prectice as marital property, and based his decison in accordance with this classification. Accordingly,

| dissent.

PITTMAN, C.J.,AND MILLS, J.,JOIN THIS OPINION.

1. The Court of Appeds further stated that the proper style of the motion was Motion for New Trid, not a
Moation to Reconsder. Thisis error. Aside from the fact that it is not the title which governs what a motion
IS, see e.g., Harcon Barge Co. v. D & G Boat Rentals, Inc., 784 F.2d 665, 669-70 (5th Cir.1986) (en
banc), the caption "Moation for New Trid" isnot proper for arequest to ater or amend under Rule 59 or
for arequest for relief from judgment under Rule 60. With regard to a post-trid motion seeking achangein
result where the trid was conducted without a jury, the caption Motion for Reconsideration is more
descriptive than Motion for New Trid. It has been observed that, while such "reconsderation” is not
mentioned in our rules, amotion seeking that relief is authorized under Rule 59(e). In King v. King, 556
So. 2d 716, 720 (Miss. 1990), Justice James L. Robertson, in a concurring opinion, discussed the issue as
follows

Federa courts enforcing the identicad Federd Rule 59(e) hold without exception thet the rule
empowers parties to ask for--and the court to consider--vacating ajudgment or order, or setting it
addeinitsentirety. See, e.g., Northern Cheyenne Tribev. Hodel, 851 F.2d 1152, 1155 (Sth



Cir.1988); A.D. Weiss Lithograph v. Illinois Adhesive Products Co., 705 F.2d 249, 250 (7th
Cir.1983); Miller v. Leavenworth- Jefferson Electric Cooperative, Inc., 653 F.2d 1378, 1380
(10th Cir.1981). Specificdly, Huff v. Metropolitan Life Insurance Co., 675 F.2d 119, 122 (6th
Cir.1982) found Rule 59(e) to authorize a"motion to reconsder” dthough the word "reconsder” may
not be found in the rule. Under our own case law, we have held that our Rule 59(e) "empowers [
lower court to reconsider [g] dismisd...." Ladner v. Quality Exploration Co., 505 So.2d 288,
291 (Miss.1987); see also 11 Wright & Miller, Federa Practice and Procedure S 2817, p. 111
(2973).

Findly, here, the motion was explicitly filed under Rule 60 which does not authorize a"Motion for New
Trid."



