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LEE, J,, FOR THE COURT:

1. Bryan A. Skinner was initidly charged with murder, but entered a plea of guilty to mandaughter.
Skinner was sentenced by the Honorable Kenneth Coleman to serve five yearsin the Missssppi
Department of Corrections. Additionally, Judge Coleman credited Skinner with time served commencing
on April 11, 1998 through May 18, 1998, the date the order for Skinner's sentence for his plea of guilty to
mandaughter was entered. Skinner hasfiled atimely pro se petition for post-conviction collaterd reief.
Skinner argues one issue on gpped: whether he has been given proper credit for time served toward his
five-year sentence for mandaughter. We find this issue is without merit.

FACTS

12. Contained within the record is Skinner's affidavit that was attached to his motion to clarify sentence. In
this affidavit Skinner Sates that he was incarcerated in the Marshdl County jail serving atwenty-five-year
sentence for an armed robbery committed in Harrison County. The affidavit dso stated that on December
18, 1997, the Missssippi Supreme Court reversed and rendered his conviction. Indeed, areview of the
record reveds a mandate from the Mississippi Supreme Court which wasissued April of 1998. It declares
the case titled Brian Able Skinner v. State, case number 96-K A-00350-SCT, was reversed and



rendered, and reveds a samp of the Centra Mississppi Correctiond Facility with the date of April 10,
1998. On October 18, 1996, while serving his sentence for case number 96-KA-00350-SCT, Skinner
was issued awarrant for arrest from the Justice Court of Marshall County for the charge of murder.

113. The affidavit presented with the warrant for arrest alleged that on or about October 14, 1996, Skinner
did "willfully, unlawfully, felonioudy and without authority of law and with the deliberate design to effect the
death of John Kdly, kill and murder the said John Kely, ahuman being. . . ." Subsequently, Skinner
entered a plea of guilty to mandaughter.

4. Prior to entering the plea agreement, the State made a recommendation that Skinner be sentenced to
sarve aterm of five years and that gpproximately a month of credit be given toward this charge for thetime
he had been in the Marshdl County jail. The Honorable Kenneth Coleman, the trid judge at the guilty plea
hearing, accepted this recommendation and sentenced Skinner to five years with credit being given for the
period commencing April 11, 1998 until May 18, 1998, the day which Skinner entered a plea of guilty to
mand aughter.

DISCUSSION

WHETHER SKINNER HAS BEEN GIVEN PROPER CREDIT FOR TIME SERVED
TOWARD HISFIVE-YEAR SENTENCE FOR MANSLAUGHTER.

5. Skinner argues that pursuant to Miss. Code Ann. §99-19-23 (Rev. 2000) and Lee v. State, 437 So.
2d 1208 (Miss. 1993), he is entitled to more credit for time served than has previoudy been given towards
his five-year sentence for mandaughter. Skinner appears to take two approaches to this argument. First,
Skinner argues that dthough he was dready in the Marshdl County jail serving a sentence for armed
robbery at the time he received the warrant for murder, it was error not to alow him credit for the time he
was confined towards his ultimate sentence for mandaughter. He claims credit for his confinement on his
mandaughter sentence should commence on October 18, 1996, the day he was served with the warrant for
the murder, ingtead of April 11, 1998. Second, Skinner argues that since his charge of armed robbery was
later reversed and rendered by the Mississippi Supreme Court, he is entitled to apply the time served for the
armed robbery as credit towards his sentence for mandaughter.

6. The State argues that the record revedls Skinner was given credit for time served in the Marshall
County jail within the guidelines of Miss. Code Ann. § 99-19-23 (Rev. 2000). Additiondly, any sentence
Skinner was serving prior to his pleaof guilty to mandaughter was for the charge of armed robbery and
should not be gpplied as credit to the mandaughter sentence. Furthermore, the State contends that the fact
that this conviction was subsequently reversed has no impact on the subsequent sentence of mandaughter.
Wefirst address Lee v. State, to determine whether it is gpplicable to the case at bar. Lee v. State, 437
So. 2d 1208 (Miss. 1983).

17.InLee v. State, Lee and hiswife were arrested in Ocean Springs, Mississppi. Lee, 437 So. 2d at
1208. The arrest was the result of awarrant that had been issued in Pearl River County. 1d. During the
search of the automobile driven by Lee a controlled substance was discovered. 1d. Lee and his wife were
taken to ajail in Ocean Springs and were later trangported to the Jackson County jail. 1d. Subsequently,
they were transported to the Harrison County jail to face another charge. 1d. at 1208-09. However, a
detainer was placed in Legsfile for the Jackson County charge. 1d. at 12009.



118. On appedl, Lee requested credit for time served and presented just oneissue:

whether acircuit judge of one county may grant credit for time served in a second county when a
prisoner is arrested and charged with acrimein the first county and, prior to arraignment, is
subsequently transferred to the second county to face another charge, the transfer being attended by a
detainer from the firgt county?

Id. a 1208. The Mississippi Supreme Court held that pursuant to Miss. Code Ann. § 99-19-23, Lee was
entitled to rdief. Id. The court concluded that since Jackson County had placed a detainer in Legsfile,
Jackson County retained jurisdiction over the Jackson County charge. Id. a 1209. The court explained that
since Jackson County had never removed its detainer from the file during the transfers even if one of the
other counties decided to release Lee, he would be returned to Jackson County. Id. The Mississippi
Supreme Court determined that Lee was merely loaned or housed in another county while he awaited trid
for the charge in Jackson County. Id. Asstated in Lee, "[t]he key phrase of § 99-19-23is. . . while
awaiting trid onacriminad charge. . . ." 1d. Consequently, the case of Lee v. State, is diginguishable from
the case at bar.

9. Skinner's Situation is divergent from that of Lee's because he was not awaiting atria on two separate
charges. To the contrary, Skinner was incarcerated in the Marshdl County jail serving time for the crime of
armed robbery when he was served with the warrant for murder. We find this digtinction sufficient to
determine that the holding in Lee does not apply to the case sub judice. The holding in Lee does not require
this Court to alow credit for confinement on a sentence that was dready being served. We dso find the fact
that the sentence for armed robbery was later reversed and rendered to have no effect on the outcome.
Additiondly, this Court notes that the Honorable Kenneth Coleman presided over both Skinner's guilty plea
hearing and his mation to darify sentence which was filed pursuant to Skinner's right to file a petition for
post-conviction collaterd relief.

1110. Since Skinner was dready incarcerated and serving a sentence for armed robbery, the decison Judge
Coleman faced in determining the proper credit for confinement was essentialy one of determining whether
he was going to dlow the sentences for armed robbery and mandaughter to run concurrently or
consecutively. The record is clear that he chose the latter. Although pursuant to Miss. Code Ann. § 97-3
25 (Rev. 2000), he could have sentenced Skinner to a maximum of twenty years, Judge Coleman
sentenced Skinner to five years. The sentencing order entered by Judge Coleman clearly reveds that he
only intended Skinner to receive credit for the period commencing April 11, 1998, the day after the
Mississippi Supreme Court mandate was recorded through May 18, 1998, the day he entered a plea of
guilty to mandaughter.

111. Sentencing is generaly within the sound discretion of the trid judge and the trid judge's decision will
not be disturbed on apped if the sentence is within the term provided by satute. Davis v. State, 724 So.
2d 342 (1 10) (Miss. 1998). The practica effect of this generd ruleisthat atria judge's sentencing decison
has traditionaly been trested as unreviewable so long as the sentence was within the Satutory limits. Asa
generd rule, a sentence that does not exceed the maximum period adlowed by statute will not be disturbed
on appedl. Wallace v. Sate, 607 So. 2d 1184, 1188 (Miss. 1992). Skinner's sentence did not exceed the
maximum sentence allowed for mandaughter pursuant to Miss. Code Ann. 897-3-25 (Rev. 2000). Skinner
not only cited Lee v. State, but also stated Miss. Code Ann. § 99-19-23 (Rev. 2000), entitled him to
relief.



112. Miss. Code Ann. § 99-19-23 (Rev. 2000) states:

The number of days spent by a prisoner in incarceraion in any municipa or county jail while awaiting
trid onacrimina charge, or awaiting an gpped to a higher court upon conviction, shall be applied on
any sentence rendered by a court of law or on any sentence findly set after al avenues of gpped are
exhausted.

The record discloses the Mississippi Supreme Court entered afina judgment to reverse and render a
conviction for Skinner in case number 96-KA-00350-SCT on December 18, 1997. The mandate
contained within the record aso revedls that on March 12, 1998, amoation for rehearing was denied by the
Missssippi Supreme Court. The mandate was findly issued by the Missssppi Supreme Court in April of
1998, more specifically what appearsto be April 8, 1998. The mandate was recorded in the Central
Missssppi Correctiond Facility records on April 10, 1998. Under this factud Stuation, Judge Coleman
followed the guiddines of Miss. Code Ann. § 99-19-23 (Rev. 2000) when he allowed Skinner credit
toward his sentence of mandaughter beginning April 11, 1998.

113. Miss. Code Ann. 8 99-39-11 (2) (Rev. 2000) states: "If it plainly appears from the face of the motion,
any annexed exhibits and the prior proceedings in the case that the movant is not entitled to any rdief, the
trid judge may make an order for its dismissa and cause the prisoner to be notified.” In Par Industries,
Inc. v. Target Container Co., the applicable standard of review was stated:

"A circuit court judge Sitting without ajury is accorded the same deference with regard to his findings
asachancdlor,” and his findings are safe on appea where they are supported by substantia, credible,
and reasonable evidence. Where the trid court failed to make any specific findings of fact, this Court
will assume that the issue was decided consstent with the judgment and these findings will not be
disturbed on apped unless manifestly wrong or clearly erroneous. The reviewing court must examine
the entire record and must accept, "that evidence which supports or reasonably tends to support the
findings of fact made below, together with dl reasonable inferences which may be drawn therefrom
and which favor the lower court's findings of fact." That there may be other evidence to the contrary is
irrelevant.

Par Indus., Inc. v. Target Container Co., 708 So. 2d 44, 47 (114) (Miss. 1998) (citations omitted).

Therefore, the trid judge's finding is supported by substantia, credible and reasonable evidence. Thetrid
judge was not manifestly in error or clearly erroneous when he denied Skinner's motion. We determine that
athough the mandate issued by the Missssippi Supreme Court may have subsequently voided the sentence
for armed robbery, nonetheless, Skinner was serving the sentence until the date of April 11, 1998.
Therefore, in the case a bar, the record fails to disclose that the trial judge abused his discretion in
sentencing when he only dlowed Skinner credit for time served on the mandaughter charge beginning April
11, 1998, to the entry of his guilty pleaon May 18, 1998. It is apparent that the argument and facts
presented by Skinner do not supply abasisfor relief. Accordingly, thisissue iswithout merit.

114. THE JUDGMENT OF THE CIRCUIT COURT OF MARSHALL COUNTY DENYING
POST-CONVICTION COLLATERAL RELIEF ISAFFIRMED. ALL COSTSOF THIS
APPEAL ARE ASSESSED TO MARSHALL COUNTY.

McMILLIN, CJ., SOUTHWICK, P.J., BRIDGES, THOMAS, MYERS AND



CHANDLER, JJ., CONCUR. KING, P.J., DISSENTSWITH A SEPARATE WRITTEN
OPINION JOINED BY PAYNE AND IRVING, JJ.

KING, P.J., DISSENTING:
1125. | respecttully dissent from the maority opinion adopted herein.
116. The Marshdl County Circuit Court dismissed as meritless Skinner's petition for post-conviction relief.

917. On November 27, 1990, Skinner was convicted of armed robbery and sentenced to twenty-five years
in the custody of the Mississppi Department of Corrections. Skinner appeded his armed robbery
conviction to the Mississppi Supreme Court. While his apped was pending, Skinner was assigned to the
Marshall County Correctiona Fecility to serve his sentence.

1118. On October 10, 1996, Skinner was involved in afight at the Marshal County Correctiond facility. A
homicide occurred as aresult of that fight. An affidavit charging Skinner with murder, arising out of that
fight, was executed on October 18, 1996, and on that same day a Marshal County deputy sheriff cameto
the Marshal County Correctional Facility and served an arrest warrant upon Skinner, effecting his arrest on
the charge of murder. Skinner was then given a detention notice, and a detainer was placed in hisfile.

1119. On December 18, 1997, the Mississippi Supreme Court reversed and rendered Skinner's conviction
of armed robbery. The State's motion for rehearing was denied, and the mandate ordering Skinner's
discharge on the charge of armed robbery, was issued on April 8, 1998, and received at the Corrections
Department on April 10, 1998, whereupon, Skinner was transferred to the Marshdl County jail to await
resolution of the murder charge.

120. On May 18, 1998, Skinner filed a petition to enter a plea of guilty to areduced charge of
mand aughter. That petition to enter a guilty plea stated that Skinner had accepted a pleaof "5 yearsto
serve" The plea petition contained no other language regarding a plea recommendation.

121. In accepting Skinner's plea of guilty, the following exchange occurred between the tria court and the
digtrict atorney:

THE COURT: All right. The Court is of the opinion that the Defendant has freely and voluntarily
knowingly offered his plea of guilty. It is the Court's opinion that the Defendant is aware of his
circumstances, that he is aware of the consegquences of entering plea of guilty. The Court is of the
further opinion that heis not under any legd disability, doesn't suffer from any lega limitation so far as
having conferred with his attorney and made a decision to enter apleaof guilty.

The Court is going to accept the pleaof guilty asfredy and voluntarily made.
Is the State going to have a recommendation?

MR. DOXEY: Yes, gr, Your Honor. The State would recommend that he be sentenced to serve a
term of five years, that there will be alittle bit of credit given, about amonth, since he has been in the
Marshdl County Jail; that he will be credit for the time-

THE COURT: All right. He is entitled to whatever time that he has served on that, and | am going to
accept the recommendation of the State, and | do sentence you to serve aterm of five yearsin an



indtitution to be desgnated by the Mississppi Department of Corrections. And you will bein the
hands of the Sheriff to be trangported to that ingtitution.

Theresfter, thetrial court entered a sentencing order, which, in part provided:

IT ISHEREBY ORDERED AND ADJUDGED that the defendant, be and he is hereby sentenced to
five (5) yearsin an inditution to be designated by the Missssippi Department of Corrections.

And further, the defendant is ordered to pay al costs and feesincurred in this cause, and the totd,
$345.50 shd| be enrolled as acivil judgment in favor of Marshdl County, Missssppi. Said Judgment
to be paid within 6 months after the defendant is released from the inditution. If delinquent more than
thirty (30) days, the Clerk may with the assistance of the County or Digtrict Attorney, indtitute
garnishment proceeding againgt said defendant in this Cause. Thisjudgment shall be satisfied by the
Clerk when payment in full has been made into this Court.

The defendant is credited with __daysin jail from April 11, 1998 to present awaiting digpostion of
this case.

122. In accordance with the trial court's order, Skinner was given credit for 37 days. This represented the
time between April 11, 1998, the day after receipt of the supreme court mandate reversng and rendering
the armed robbery conviction, and May 18, 1998, the date of Skinner's guilty plea.

1123. Skinner now aleges that because the Mississippi Supreme Court reversed and rendered his armed
robbery conviction, thereby rendering it void ab initio, he should have been given credit, pursuant to Miss
Code Ann. Section 99-19-23 (Rev. 2000), from October 18, 1996, the date of his arrest on the murder
charge.

f124. Thetria court by pro forma orderLl denied Skinner's requested relief.

1125. The mgority incorrectly holds that (1) the disposition of Skinner's armed robbery conviction has no
impact on the resolution of this case, and (2) that the issue before the trid judge was whether to cause
Skinner's mandaughter conviction to be served concurrently with his armed robbery conviction. This
holding suggests that the mgority has failed to understand what appears to be anove issue of firgt
impresson in this State.

1126. The question which the trid court and this Court have been asked to resolveisthis. Isaperson, (1)
who isjailed pending the apped of acrimind conviction, (2) who commits a second crimind offense while
incarcerated, for which heis arrested and detained, (3) who has the first conviction reversed and rendered
on appedl, and (4) who is convicted on the second offense after the first conviction has been reversed and
rendered, entitled to receive credit on his sentence from the date of his arrest and detention on the second
offense, or from the date of the mandate findly voiding the first conviction?

127. As noted this specific question gppears to be one of first impression. | would suggest the answer to be
heis entitled to credit from the date of arrest.

1128. When an appellate court reverses and renders a crimina conviction, that conviction is vacated and
voided ab initio. The conviction is vacated and voided as of its inception. The point of that inception isthe
date of conviction in thetrial court. Skinner was convicted of armed robbery on November 27, 1990. The



mandate, reversing and rendering, was issued on April 8, 1998. However, Skinner's conviction was voided
not from and after April 8, 1998, but rather from and after November 27, 1990. Skinner was arrested and
detained on the murder charge on October 18, 1996. Skinner was convicted of mandaughter and
sentenced on May 18, 1998. When Skinner was convicted and sentenced on the mandaughter charge, the
mandate had been issued on April 8, 1998, and had voided the armed robbery conviction, from and after
November 27, 1990.

129. Therefore, when Skinner was sentenced on the mandaughter conviction there was no armed robbery
conviction, nor any armed robbery sentence to be served either concurrently or consecutively to the
mand aughter sentence.

1130. The net effect of the facts then existing before the triad court on May 18, 1998, when Skinner entered
aquilty pleato the charge of mandaughter, was (1) Skinner had been arrested and detained on a charge of
murder on October 18, 1996, (2) Skinner had been continually detained from October 18, 1996 as he
awaited trial on the murder charge, (3) the murder charge had been reduced to mandaughter on May 18,
1998, and (4) Skinner was entitled to have credited againgt his sentence that time, between October 18,
1996 and May 18, 1998, spent in detention awaiting trid on this charge.

131. Thisis congstent with legidative dictates under Miss. Code Ann. Section 99-19-23, (Rev. 2000) and
Leev. Sate, 437 So. 2d 1208 (Miss. 1983).

1132. While the mgority has attempted to distinguish Lee from the present case, that effort must fail as being
gyllogigicdly infirm. The mgority suggests thet Lee does not apply because Skinner was not in a county or
municipa jal and was not awaiting trid on two separate charges. It cannot be denied (1) that Skinner was
arrested by Marshal County officials while at the State's Marshal County Correctiona Facility, (2) thet he
was detained there pursuant to execution of the Marshal County arrest warrant, which had been served
upon him on October 18, 1996, and (3) that when the mandate was issued, Skinner was not released, bu,
pursuant to the Marshal County arrest warrant, executed on October 18, 1996, was immediately
transferred to the Marshal County jail. When the armed robbery conviction was reversed and rendered, it
voided ab initio that conviction. This meant that the time Skinner spent in jail between October 18, 1996,
and April 10, 1998, was spent solely awaiting trid on the charge of murder. Accordingly, the digtinction
attempted by the mgority is one without a difference.

1133. In paragraph 10 of its opinion, the maority states:

Since Skinner was adready incarcerated and serving a sentence for armed robbery, the decison Judge
Coleman faced in determining the proper credit for confinement was essentidly one of determining
whether he was going to alow the sentences for armed robbery and mandaughter to run concurrently
or consecutively. Therecord is clear that he chose the latter.

1134. Such assertion enjoys no support in the record before this Court. The only remark by Judge Coleman
on thisissueisthis, "Heis entitled to whatever time that he has served onthat . . . . * Such aremark does
not suggest a decision, made conscioudy or otherwise, to address whether the sentence was intended to be
served consecutively or concurrently. Rather, the most appropriate reading of Judge Coleman's remark is
that he intended for Skinner to receive that credit required by law.

1135. Accordingly, the decision made by Judge Coleman was not afinding of fact, but rather addressed a



question of law. While this Court gives deference to atrid court's findings of fact, where supported by
subsgtantiad evidence, Meeks v. State, 781 So. 2d 109 (1 9) (Miss. 2001), we do not accord any deference
to atrid court's findings of law, but rather review them de novo. Brown v. State, 731 So. 2d 595 (1] 6)
(Miss. 1999).

1136. When the facts of this case are reviewed, and the proper standard of review applied to the matters of
law, we are led inescgpably to the following findings of law (1) the reversa and rendering of Skinner's
armed robbery conviction vacated and voided that conviction as of November 27, 1990, (2) that when
Skinner was sentenced on May 18, 1998, on the charge of mandaughter, the armed robbery conviction did
not exist, and for purposes of sentencing on the charge of mandaughter had never existed, (3) that when
Skinner's armed robbery conviction was nullified, al time spent incarcerated between October 18, 1996
and May 18, 1998, was spent solely awaiting trid on the charge of murder, and (4) that dl time which
Skinner spent awaiting trid on the charge of murder should have been credited againgt his ultimate sentence.

1137. Where atrid judge has misgpplied the law, he has, as a matter of law, abused his discretion. Under
these circumstances, this Court should not hesitate to reverse him. McClendon v. State, 539 So. 2d 1375,
1377 (Miss. 1989).

138. Therefore, | would reverse and hold that Skinner should be credited with time served from the date of
his arrest, October 18, 1996.

PAYNE AND IRVING, JJ., JOIN THISDISSENT.

1. That order stated:

This day this cause came on for hearing upon the petition for post-conviction relief heretofore filed
herein by the defendant, and the court having examined said petition pursuant to the provisions of
Section 99-39-11(2) finds that it is manifest that the defendant is not entitled to any relief.

It istherefore ordered and adjudged that the Defendant's petition for post conviction rdlief should be,
and it is hereby dismissed.

The Clerk is hereby directed to furnish the Defendant and the Clerk of the Miss. Supreme Court with
acopy of thisorder.



