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SOUTHWICK, P.J., FOR THE COURT:

1. Patrolman Ronad Wilburn was discharged from the Missssppi Highway Safety Petrol. On initid
appedl, the Alcorn County Circuit Court affirmed. Having appedled to this Court, Wilburn argues that there
was insubstantial evidence to support the discharge, and that the grounds aleged were a pretext for an
improper motive. We find no support for these arguments factualy or legdly. Therefore we affirm.

STATEMENT OF FACTS

2. Wilburn was charged by the Missssppi Highway Safety Patrol (MHSP) with two separate disciplinary
grounds arisng from hisissuance of traffic tickets The first dleged that he falsfied records. The second
adleged that due to these actions, MHSP would be negligent in regards to its duties to the public to continue

employing him.



113. The actions underlying these charges were Wilburn's admitted practice of scopping vehicles and issuing
more citations to drivers than he would present to them. After giving copies of some of the citations and
after the vehicles departed, Wilburn would write additiona citations. He has aleged throughout these
proceedings that this a common practice by patrolmen to respond to a perceived but ungtated quota
requirement a MHSP. Wilburn would report the issuance of al these tickets but would seek to have a
justice court dismiss the secret ones. That did not aways occur, causing drivers later to learn that they had
unpaid fines.

4. Following a performance review board hearing, Wilburn was discharged on August 14, 1996. An
adminigtrative hearing was held in January 1997, and an order with detailed findings of fact issued upholding
the discharge. On July 3, 1997, the Employees Appeds Board (EAB) uphed the adminigtrative hearing
order. On January 18, 2000, the circuit court affirmed.

DISCUSSION

5. An employee dissatisfied with "action adversdly affecting his employment status' may gpped to the
Employee Appeals Board. Miss. Code Ann. 8 25-9-131 (Rev. 1999). The proceedings are to be "de
novo,” yet the Supreme Court has upheld the Board's interpretation that itsrole is statutorily restrained in
this manner:

[State Personnel Board] Rule 20(b) mandates that the EAB shdl not dter the action taken by the
agency, if the agency has acted in accordance with the published rule and if the personnd action taken
by the agency is dlowed under the guiddines.

Johnson v. Mississippi Dep't of Corrections, 682 So.2d 367, 370-71 (Miss.1996). The employee has
the burden of proof to show that the employing agency acted improperly. Id.

6. In turn, our review of adecison by the EAB employs this norma deferentia standard:

In reviewing the decisons of adminidrative agencies, this Court will entertain the apped only to
determine: whether or not the order of the adminigtrative agency (1) was unsupported by substantial
evidence, (2) was arbitrary or capricious, (3) was beyond the power of adminigtrative agency to
make, or (4) violated some gtatutory or congtitutiond right of the complaining party.

Shird v. Mississippi Sate Dept. of Mental Health, 785 So.2d 275, 728 (Miss. 2001).

117. This combination of EAB and judicid review standards results in a court's need to determine whether
the EAB within its range of discretion properly determined that the employing agency did or did not act
within published rules and if the discipline imposed was dlowed by the guiddines.

118. The adminigrative hearing order, which the EAB upheld, concluded that Wilburn had falsified citations.
This conclusion is supported upon two factua grounds. First, Wilburn admitted that he purposefully did not
give drivers copies of dl the citations he issued and which he submitted to justice court for action. Copies of
these citations were introduced into evidence at the administrative hearing. These citations reved that
Wilburn filled in atime and date that the person to whom the citation was issued was "notified to appear or
contact the justice court clerk of Alcorn County.” Wilburn's own testimony indicated that he did not notify
many of the drivers named on citations of their need to appear. These certifications that drivers were
notified of their obligations were fase. The citations were then presented by Wilburn for processing.



119. The second factua basis for concluding that Wilburn falsified records went to the issue of whether he
wrote citations for offenses that did not occur at al. The copies of the citations introduced into evidence dl
included a sworn statement by Wilburn attesting to the fact that he had probable cause to believe the driver
cited had in fact committed the offense for which the citation was issued. There was testimony from some of
the driversthat he issued citations for offenses that never occurred. For example, two drivers, who had
citations written but not presented to them for failure to wear seatbdlts, testified that they had been wearing
seetbelts a the time they were sopped. Wilburn denied writing citations for infractions that did not occur,
but he aso refused to contradict these two witnesses. The hearing officer's decison stated that "[t]here was
uncontradicted testimony from at least two of the witnesses that at the time they were stopped they were
wearing their seat beltq;] they found out later that there were citations charging them with a seet belt
violaion, sgned by [Wilburn]."

1110. Regardless of whether it was quite correct to state that the matter was "uncontradicted,” we find
controlling that witness credibility is largdy a matter for the hearing officer. See, e.g. Oswalt, v. Abernathy
& Clark, 625 So.2d 770, 772 (Miss. 1993).

11, Subgtantia evidence supported the conclusion that Wilburn fasified records both by swearing on the
citations themselves that he natified drivers of each citation and by issuing tickets for offenses thet he in fact
had not witnessed.

112. In addition to the charge that Wilburn falsfied records, there was a second disciplinary charge that due
to hisactionsin performing his officid dutiess MHSP would be negligent in its duties to the public to
continue employing him. Due process requires that an individua who isto be punished for a crime be fully
advised of what the State dleges to have occurred. See, e.g., Evansv. Sate, 725 So.2d 613, 660 (Miss.
1998). In this case, MHSP knew Wilburn's actions were arguably denias of due processrights. In fact, the
hearing officer concluded that Wilburn violated the due process rights of the individuas who were not given
copies of the citations. Therefore, substantia evidence supported a finding that this disciplinary ground
judtified Wilburn's discharge.

1113. Wilburn attempted to convince the hearing officer that his termination was actudly in response to his
efforts to get MHSP to stop withholding federal income and Socid Security taxes from his pay. The hearing
officer consdered that evidence, rgected it, and found no pretext for Wilburn's discharge. That finding is
supported by the evidence.

114. Findly, we note Wilburn's argument that he was responding to the percelved quota system at MHSP.
There was testimony from some other patrolmen that they aso believed that unless they issued a certain
number of citations, that they would be transferred to less desirable duties. There were dso deniads by other
witnesses of any such system. There was no testimony of a policy that patrolmen should issue citations for
offenses they did not witness, nor that patrolmen should only give some of the citations for actua offensesto
the drivers. At most there was some disputed evidence that patrolmen would be evaluated in part by the
number of citations that they wrote.

115. How patrolmen responded to the perception of a quotawas a matter of individua choice. Wilburn
chose poorly. That others may aso have chosen poorly did not exonerate Wilburn. There was dso some
evidence of efforts by top officids at MHSP to dispd the perception of any secret quota system. These are
not matters relevant to our decison.



116. THE JUDGMENT OF THE CIRCUIT COURT OF ALCORN COUNTY AFFIRMING
THE ORDER OF THE EMPLOYEES APPEAL BOARD ISAFFIRMED. ALL COSTS OF
THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, C.J., KING, PJ., BRIDGES, THOMAS, LEE, IRVING, MYERS, AND
CHANDLER, JJ., CONCUR.

BRANTLEY, J.,, NOT PARTICIPATING.



