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MILLS, JUSTICE, FOR THE COURT:

1. On May 28, 1997, Armon Andre Randal wasindicted in the Second Judicid Didtrict of Harrison
County for the capitd murder of Eugene Daniels. The indictment aso charged four other individuas:
Nomdray Stokes, Harry Thomas, Tony Williams, and Veronica Johnson.

2. At the concluson of Randdl'strid, which was severed from his co-defendants, the jury returned a guilty
verdict. Thejury additionaly found that Danidl's murder occurred during the commission of arobbery and
that Randall had previoudly been convicted of ancther capital offense or of afdony involving the use or
threat of violence to a person sufficient to impose the death pendty, and theresfter, sentenced Randdl to
desth. Randall's motion for INOV or anew trial was denied. Aggrieved, Randall has perfected his gppedl.
He assigns the following points as error:

ISSUES
PART ONE
(GUILT/INNOCENCE PHASE)

|. THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY ADMITTING



TESTIMONY AND ALLOWING ARGUMENT ABOUT ANOTHER JURY'SCAPITAL
MURDER CONVICTION OF RANDALL'SCO-INDICTEE, NOMDRAY STOKES, IN
CONNECTION WITH EUGENE DANIELSSDEATH

II. THE TRIAL COURT DEPRIVED RANDALL OF THE OPPORTUNITY TO DEFEND
HIMSELF BY EXCLUDING CRITICAL EXCULPATORY EVIDENCE.

I1l. THE PROSECUTION ENGAGED IN MISCONDUCT DURING THE
GUILT/INNOCENCE PHASE OF THE TRIAL THAT REQUIRESREVERSAL

V. THE COURT COMMITTED REVERSIBLE ERROR BY DENYING RANDALL'S
MOTION FOR A DIRECTED VERDICT AND NEW TRIAL

V. THE STATE'SFAILURE TO COMMENCE RANDALL'STRIAL UNTIL FIVE
YEARSAFTER THE ALLEGED CRIME DEPRIVED HIM OF HISCONSTITUTIONAL
RIGHTSTO DUE PROCESS OF LAW

V1. RANDALL HASBEEN DENIED HISRIGHT TO A MEANINGFUL APPEAL
VIlI. THE ERRORSTAKEN TOGETHER ARE CAUSE FOR A REVERSAL
PART TWO
(SENTENCING PHASE)

|. THE TRIAL COURT'SFAILURE TO EXCLUDE EVIDENCE OF GANG
MEMBERSHIP FROM THE PEN PACK CONSTITUTES CONSTITUTIONAL ERROR,
REQUIRING REVERSAL OF RANDALL'SDEATH SENTENCE

Il. THE PROSECUTORIAL MISCONDUCT WHICH OCCURRED DURING THE
SENTENCING PHASE OF THE TRIAL REQUIRESTHAT RANDALL'SDEATH
SENTENCE BE VACATED

[Il. THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY ALLOWING THE
PROSECUTION TO PRESENT THE UNDERLYING DETAILS OF RANDALL'SPRIOR
FELONY CONVICTION WHERE SUCH EVIDENCE WASNOT NECESSARY TO
ESTABLISH THE EXISTENCE OF ANY STATUTORY AGGRAVATING FACTORS

IV. THE DEATH SENTENCE IS A DISPROPORTIONATE PENALTY GIVEN THE
FACTSAND CIRCUMSTANCESOF THISCASE AND ISNOT SUPPORTED BY THE
JURY'SFINDINGS

V. THE ERRORSTAKEN TOGETHER ARE CAUSE FOR REVERSAL
FACTS

113. On October 28, 1993, Eugene Daniels and his fiancee, Linda Cowart, were in the Biloxi, Missssppl,
gpartment the two shared. Sometime around 10:00 p.m. Cowart |€eft the gpartment to get chicken wings a
anearby Kentucky Fried Chicken. She returned to the gpartment around 20 minutes later. She found the



gpartment door unlocked. When she entered, the apartment appeared to be in disarray. She then went to
the gpartment of an upstairs neighbor, Bruce Johnson, who was a police officer. Although Johnson said he
and hiswife were at home al night, Cowart said that when she knocked on the door, there was no answer.
She next went to a convenience store and placed two calls, one of which wasto agood friend, France
Brinkley. Cowart asked Brinkley to come to the gpartment. Upon his arrival, Brinkley and Cowart entered
the gpartment. Brinkley discovered the body of Eugene Daniels. Cowart returned to Johnson's gpartment,
for what she asserted, was the second time. This time, Johnson answered the door. Johnson returned to
Danielss gpartment with Cowart and cdled 911 for emergency assstance after he saw Danielss body.

4. Harry Thomas, Tony Williams, Nomdray Stokes, Armon Randal and V eronica Johnson were indicted
for Danielss deeth. Johnson, Williams, and Thomas dl entered into plea agreements with the State. In
exchange for reduced charges, the three defendants agreed to testify at the trials of Nomdray Stokes and
Armon Randall. Stokes was convicted of capital murder on September 16, 1998. The jury was unable to
reach a unanimous decision in the sentencing phase of histrid, and the trid judge sentenced him to life
without the possibility of parole. Randall was convicted for the capital murder of Daniels on November 20,
1998. Randall's jury reached a unanimous verdict and imposed the pendty of desth.

DISCUSSION
STANDARD OF REVIEW

5. "This Court's well-established standard for reviewing an gpped from a capitd murder conviction and a
desth sentence is one of "heightened scrutiny' under which al bona fide doubts are resolved in favor of the
accused.” Flowersv. State, 773 So.2d 309, 317 (Miss. 2000)(citing Porter v. State, 732 So.2d 899,
902 (Miss. 1999)(citing Balfour v. State, 598 So.2d 731, 739 (Miss. 1992)(quoting Williamson v.
State, 512 S0.2d 868, 872 (Miss. 1987)). "This Court recognizes that ‘what may be harmless error in a
case with less at stake becomes reversible error when the pendty is death.” 1d. See also King v. State,
784 So.2d 884, 886 (Miss. 2001).

PART ONE

(THE GUILT/INNOCENCE PHASE)

|.WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY
ADMITTING TESTIMONY AND ALLOWING ARGUMENT ABOUT ANOTHER
JURY'SCAPITAL MURDER CONVICTION OF MR. RANDALL'SCO-INDICTEE,
NOMDRAY STOKES, IN CONNECTION WITH EUGENE DANIELS SDEATH.

6. Randall assertsthetrid court committed reversible error by alowing the prosecution to repeatedly
inform the jury that his co-indictee, Nomdray Stokes, was convicted by a separate jury on the same capital
murder charge. We agree. "The law iswdll settled in this state that where two or more persons are jointly
indicted for the same offense but are separately tried, ajudgment of conviction againgt one of them is not
competent evidence on the trid of the other because such pleaof guilty or conviction is no evidence of the
guilt of the party being tried." McCray v. State, 293 So.2d 807, 808 (Miss. 1974) (citing State v.
Thornhill, 251 Miss. 718, 171 So.2d 308 (1965); Pieper v. State, 242 Miss. 49, 134 So.2d 157
(1961); Pickensv. State, 129 Miss. 191, 91 So. 906 (1922)). We have held that placing this information
before ajury denies a defendant the fundamenta right to afair trid, and risesto the leve of reversible error.



See Buckley v. State, 223 So.2d 524 (Miss. 1969); McCray v. State, 293 So.2d 807 (Miss. 1974);
Henderson v. State, 403 So.2d 139 (Miss. 1981); Johnsv. State, 592 So.2d 86 (Miss. 1991). We
have stated the reasoning behind this rule asfollows:

[once ajury is apprized of the fact that a co-defendant has been tried and convicted for the same
charge for which the defendant is now on trid, the jury's] ability to objectively reach afair verdict on
the merits of the competent evidence beforeit [is] necessarily impaired. The jury [isthen] placed in the
untenable position of pitting its prospective verdict againgt a guilty verdict previoudy entered by
another jury carrying with it the court's approva by way of the judgment and sentence.

McCray, 293 So.2d at 809.

117. The language that Randall complains of was spoken by Harry Thomeas, one of Randall's co-defendants,
during redirect examination. It reads as follows:

Q. And asit was characterized during cross-examination, Mr. Stokes, when the State tried to convict
Nomdray Stokes, when that was asked of you three times, you did gppear and testify againgt him,
didn't you?

A.Yes, gr.

Q. Did you tedtify asto the same thing you said today?

A. To the best of my knowledge, yes, Sir.

Q. And was Nomdray Stokes convicted of being present, participating in capital murder?
A. Yes, gSr.

MR. SSIMPSON: That's al.

(emphasis added). Randall asserts that further injustice was done by the following statements made by the
prosecution during closing arguments:

BY MR. SIMPSON: It gets worse than that. Veronica Johnson, Tony Williams, and Harry Thomeas,
who dl stood up here with their lawyers on the eve of trid and admitted their guilt and were going to
the penitentiary, and then Nomdray Stokes, who took his chances with 12 citizens like your self
and was found guilty of capital murder, this grand conspiracy that we all contrive got those people
to do that.

* k%

And then, but today, the defense said, it is our theory of the case that none of . . .these people had a
thing to do with this. Not Veronica, Tony Williams, Harry Thomas, Nomdray Stokes or the
defendant, Armon Randall. Three of them just decided to take the blame, and the other one has
been convicted for his participation, for being present and participating in an armed robbery
and murder of Eugene Daniels.

We came up here and told you in the beginning we are not going to be able to answer every question



you have, but from the evidence you will be convinced, and | suspect are at this point, must be,
beyond any reasonable doubt that there are, in fact, the five people. And Armon Randall is the last
of the five people to be accountable for his actions.

118. The State acknowledges that the jury was informed that Nomdray Stokes was convicted on the same
capitd murder charge for which Randdl was on trid, and that normaly thiswould be error as a matter of
law. However, it responds first by asserting that counsel for Randall made no objection, and consequently
waived thisissue for gppedl, and secondly, that comments made by Randall's attorney opened the door for
the testimony.

A.

19. Firdt, the issue of waiver: "It isincumbent on defense counsdl to raise a proper objection when the
offensive language is uttered or waive appdlate review of the issue. Thisrule providesthe trid court with the
opportunity to sustain an objection and admonish the jury to disregard moments after the erroneous
languageis uttered.” Foster v. State, 639 So.2d 1263, 1288-89 (Miss. 1994). "If no contemporaneous
objection ismade, the error, if any, iswaived.” Cole v. State, 525 So.2d 365, 368 (Miss. 1988). "The
defendant who fails to make a contemporaneous objection must rely on plain error to raise the assgnment
onapped.” Foster, 639 So.2d at 1288-89. "This rul€'s gpplicability is not diminished in a capita case”
Cole, 525 So.2d a 368. The State directs our attention to the following argumentsin the triad court to
support its assertion:

MR. SIMPSON: Y our Honor, we approached the bench before we did redirect examination to
advise the Court and to aso put defense counsel on notice outside the presence of the jury that the
State is of the opinion based on defense counsel's repeated comments on the State's attempt to
convict Nomdray Stokes, and a so reference to the Stokes trial transcript, and the dates of the trid
so forth, specificaly his quote on three separate occasons in his cross-examination of the State trying
to convict Nomdray, that an inference has been placed before the jury box that the State was
unsuccessful. That door has been opened, and we are dlowed not only to go into whether or not the
witness tetified at that trid, but as to the outcome.

THE COURT: Mr. Croshy.
MR. SIMPSON: Not asto any sentence, but asto verdict on guilt or innocence.

MR. CROSBY:: | agreeto a stipulation if the State wants to read a stipulation that effect, that,
number one, it is hereby stipulated and agreed by the parties that Nomdray Stokes was
convicted of capital murder. Number two, that the State did not get the death penalty. Number
three, that Armon Randall was not - - Armon Randall's attorney was not involved in that case.
| would agree if we read a stipulation just like that.

MR. SIMPSON: Y our Honor, it would be improper as ameatter of law, | believe, to introduce to the
jury what sentence a prior jury deliberated upon and reached. Asto the verdict, it would have dso
been improper until the defense interjected to them that the State unsuccessfully on three different
occasons during his cross-examination failed to try and convict the defendant, Nomdray Stokes.

THE COURT: All right. Based upon the wording of the questions and questions that Mr. Crasby
asked and any response given, | think at thistime it - - the door has been opened, it would be



gppropriate, and | am going to alow the State to ask Mr. Thomeas if, in fact, he testified in the tria of
Nomdray Stokes, and if, in fact, Mr. Stokes was convicted of capital murder. That isasfar aswe are

gang.
(emphasis added).

1110. The State asserts that not only did counsdl for Randall fail to raise a contemporaneous objection, he
offered to dipulate to it. When the State declined to accept the defendant’s stipulation, counsel for Randall
did not object to the admission of this evidence. While thisis o, Randdl reminds us of House v. State,
445 So0.2d 815 (Miss. 1984), where we discussed the meaning of "preserving” an error in the tria court.
We sad that "[g]enerdly, this means that the matter must be presented to the trid court in such aform that
the trid judge has the opportunity to congder it with full knowledge of the respective contentions of the
parties. On the other hand, where an objection is made and where the basis therefor is obvious from the
context, little of vaue is accomplished by insstence upon atechnicaly correct objection.” 1d. at 819. While
Randd| did not make a"technicdly correct objection,” the issue of the admissibility of the conviction of
Randd's co-defendant was presented to the tria judge. Although it was the State who raised most of the
arguments both for and againgt its admisson, Randal could not be said to have actudly agreed to its
admisson. Randall merely offered to agree under limited circumstances.

f11. Assuming arguendo that Randall did not properly preserve this matter for gpped: "This Court has
recognized an exception to procedurd bars where afundamental condtitutiond right isinvolved.” Conerly
v. State, 760 So.2d 737, 740 (Miss. 2000). "Theright to afair trid by an impartid jury isfundamenta and
essential to our form of government. It is aright guaranteed by both the federd and the State congtitutions.”
Johnson v. State, 476 So.2d 1195, 1209 (Miss. 1985). See also Johnsv. State, 592 So.2d 86, 90
(Miss. 1991)(holding testimony that accomplice had been convicted of same offense for which defendant
was being tried denied defendant afair tria, and error could be addressed on appeal even absent a
contemporaneous objection). Consequently, under either theory, it is proper for us to address thisissue
here.

B.

112. The second question before us asks us to decide if Randall opened the door for Thomas to testify that
one of Randall's co-defendants was tried and convicted by a separate jury for the same offense for which
Randall was on trid. We questioned the viability of the open door/invited error doctrine in Williams v.
State, 544 So.2d 782 (Miss. 1987) in light of the United States Supreme Court's decision in Caldwell v.
Mississippi, 472 U.S. 320, 105 S. Ct. 2633, 86 L. Ed.2d 231 (1985). The U.S. Supreme Court reversed
our decison which affirmed a death sentence holding that defense counsel's argument which misrepresented
the nature of alife sentence, invited the digtrict attorney to comment on gppellate review of desth sentences.
The U.S. Supreme Court's decision was based on the principle that the prosecution may not lessen the
jury's sense of responghbility by arguing that death sentences are automaticaly reviewed, and that there was
no "rationd link" between defense counsdl's argument and the prosecutor's response. Williams 544 So.2d
at 797 (citing Caldwell, 472 U.S. at 337, 105 S. Ct. at 2644, 86 L. Ed.2d at 244). In Williams, we said:

In order to make an gppropriate assessment, the reviewing court must not only weigh the impact of
the prosecutor's remarks, but must aso take into account defense counsdl's opening salvo. Thusthe
import of the evaluation has been that if the prosecutor's remarks were "invited,” and did no more
than respond subgtantialy in order to "right the scale,”" such comments would not warrant reversing a



conviction.

Id. (ating Booker v. Mississippi, 511 So.2d 1329, 1331 (Miss. 1987)). Our concerns with the open
door/invited error doctrine emanated from our concerns with not wishing to run awry of the federa
condtitution. We said:

In soite of the holding of United Statesv. Young, 470 U.S. 1, 105 S. Ct. 1038, 84 L. Ed.2d 1
(1985) [applying invited error doctrine to uphold conviction], Caldwell v. Mississippi ill casts
doubt on the viability of the opened door/invited error doctrine in the context of a capita sentencing
trid. The Caldwell v. Mississippi holding is rooted in the Eighth Amendment and the mgority
opinion in that case cautions that "such comments, if left uncorrected, might so affect the fundamenta
fairness of the sentencing proceeding so as to violate the Eighth Amendment. Caldwell v.
Mississippi, 472 U.S. at 340, 105 S. Ct. At 2645, 86 L. Ed.2d at 246 (1985). The court has often
cautioned that "deeth is different” and this may be one context in which thisis so.

Williams, 544 So.2d at 797-98.

113. By way of contrast, in Doby v. State, 557 So.2d 533 (Miss. 1990), we applied the open door/invited
error doctrine to uphold the trid court's finding that defense counsal had opened the door for the
prosecutor's comments regarding the defendant's failure to subpoena a confidentia informant. We said:

Jefferson v. State, 386 So.2d 200, 202 (Miss. 1980) is authority for the proposition that where
opposing counsel "opens the door,” the prosecution may enter and develop a matter in great detall.
386 So.2d at 202. If adefendant opens the door to line of testimony, ordinarily he may not complain
about the prosecutor's decision to accept the benevolent invitation to cross the threshold. United
States v. Delk, 586 F.2d 513 (5t" Cir. 1978). In this sense Doby's wound may certainly be
regarded as slf-inflicted. See Lewisv. State, 445 So.2d 1387 (Miss. 1984); Jackson v. State,
423 So.2d 129 (Miss. 1982); Reddix v. State, 381 So.2d 999, 1009 (Miss. 1980). ["If the
defendant goes fishing in the state's waters, he must take such fish as he catches"] Heafner v. State,
196 Miss. 430, 437, 17 So.2d 806, 808 (1944) and Archer v. State, 140 Miss. 597, 609, 105 So.
747, 748 (1925) recognize these premises in today's context.

Id. a 539. However, there are two marked differences between Doby and the case at bar. First, and most
importantly, Doby was not a capital case. The defendant in Doby was gppeding a conviction for the
unlawful sde of cocaine. Secondly, the testimony in Doby clearly invited the prosecutor's remarks. On
cross-examination counsd for the defense specifically asked an undercover agent for the Mississppi
Bureau of Narcotics if she could have subpoenaed a confidentia informant to tetify at trid. I d. at 538.
When the agent responded that she couldn't have subpoenaed the informant, but that the Didtrict Attorney's
office or the defense attorney could have, counsel for the defense then asked "If the confidentia informant
was here that confidentid informant could verify what you say happened, couldn't she?' 1d. To which
guestion, the agent answered yes. Based on these questions by the defense, we held that the prosecutor's
satement during closing arguments that the state, as well as the defense, both had the power of subpoena,
was invited.

114. The State directs our attention to Blue v. State, 674 So.2d 1184 (Miss. 1996)(overruled on other
grounds) to support its argument that defense counsdl can open the door for the introduction of evidence
which would otherwise be inadmissible. The gppellant in Blue was convicted of capita murder and



sentenced to desth. One of the issues he raised on appeal was that the prosecutor improperly commented
on factsnot in evidence. I d. a 1207. We firgt found this argument procedurally barred because the defense
had failed to make a contemporaneous objection at trid. 1d. However, we addressed the issue on its merits
despite the procedura bar. We did, as the State now points out, find that defense counsal had opened the
door for the prosecutor's comments. Although we applied this doctrine in a capital context, defense counsel
clearly opened the door. In his closng argument, defense counsdl harped on the lack of judicid action taken
againg the defendant’s two accomplices. 1 d. When the prosecutor gave his closing argument, he stated that
the two accomplices were not being tried because the judge determined the State "lacked enough proof to
try them." I d. We held that the prosecutor's statement "was only a response to defense counsdl's
gatements.” I d. Turning to the present case, Randal did not open the door for the introduction of Stokes's
conviction, and assuming arguendo that he did, the prosecution exceeded any proper boundaries. The
following is an excerpt from the colloquy between Harry Thomas and counsdl for Randdl which the State
asserts opened the door:

Q. Andinthetrid - - inthetrial of Nomdray Stokes, when they were trying to convict Nomdray,
you remember testifying, right.

A.Yes gr.

Q. And page 135 and 136 of the tria transcript, | believe that - - and they were trying to say, they
were trying to convict Nomdray at that time, and you were testifying against Nomdray, right?

A.Yes gr.

* k%

Q. Now, | ask you again, isnt it true that whenever they were trying to convict Nomdray Stokes of
this case that your testimony was that Nomdray was on the |eft Sde of Mr. Daniels?

(emphasis added). The State's main contention is that this line of questioning left the jury with theimpresson
that the State tried to convict Stokes of this crime, but was unsuccessful. Contrary to the State's argument
before the trid judge, Randal never ated that the State tried and "failed” to convict Nomdray Stokes, nor
did Randall say that the State was "unsuccessful” in its attempt to convict Stokes. When Randal's questions
areread in context, it is gpparent that he was trying to demongtrate that Harry Thomas's testimony
contained discrepancies and had changed since his previous testimony in the Stokes trid. Thomas testified
on direct examination that before the defendants went to DanielSs apartment, they mistakenly went to
another gpartment instead. He further testified that they attempted to bresk in to this apartment until they
redlized that they were at the wrong apartment. Randall attempted to impeach Thomas's testimony by
demondrating that he had given hisverson of events both in his pleaand in his testimony in the Stokes trid,
and that this was the firgt time he had ever mentioned going to the wrong apartment before going to

Danid's. Randdll o attempted to show that this was the first time Thomas had ever mentioned attempting
to break in to the wrong apartment, using a barbecue grill or flower pot. Randall additiondly attempted to
impeach Thomas's testimony by demondtrating thet at the Stokes trid he testified that Stokes came from the
bedroom and gpproached Danidls from the right Sde, while he had conversdly just testified on direct
examination that Stokes was on Daniess | eft.

115. It is aso worthy to note that the State made no contemporaneous objection(s) to defense counsdl's



use of the words "trying to convict” on any of the three occasions that phrase was used. Neither did the
State ask the trid judge for a curative ingtruction. Randall reminds us that "the prosecutors preferred
remedy for the defense foray should have been atimely objection, not to lie back in the bushes and seize
upon this as an opportunity to offer otherwise impermissble and prgudicid argument.” Doby v. State, 557
$S0.2d 533, 539 n.4 (Miss. 1990)(citing Ponthieux v. State, 532 So.2d 1239, 1246-47 (Miss. 1988);
Murphy v. State, 453 So.2d 1290, 1294 (Miss. 1988)). Randall aso directs our attention to casesin
other jurisdictions applying this same rule to reject arguments Smilar to the case a ber i.e. that defense
counsel opened the door for the introduction of otherwise impermissible testimony. See State v. Butler,
739 A.2d 732 (Conn. App. Ct. 1999); cf. United States v. Napue, 834 F.2d 1311, 1324 (7t Cir.
1987); Terry v. Maryland, 631 A.2d 424 (Md. Ct. App. 1993) .

1116. In response to the attack againgt the statements it made during closing arguments, the State urges that
they were proper under our rule that "a prosecutor may comment on any facts introduced into evidence.”
Evansv. State, 725 So0.2d 613, 672 (Miss. 1997). Fairness and logic, however, deny application of such
anotion when the facts were improperly introduced. Such an argument is smply disngenuous.

T17. While thisis admittedly aclose cal as to whether the questions by the defense actudly suggested the
outcome of the Stokes trid was unsuccessful, the rule in this State is clear: degth is different. In capita
cases, al bonafide doubts are resolved in favor of the defendant. It was reversible error to allow Thomas
to tedtify asto the outcome of the Stokes trial. This error was compounded by the egregious exploitation of
the improperly admitted information during closing arguments. While the door may have been open, the
screen door was still closed. The State should not take the bait. This error one warrants reversal.

II. THE TRIAL COURT DEPRIVED RANDALL OF THE OPPORTUNITY TO DEFEND
HIMSELF BY EXCLUDING CRITICAL EXCULPATORY EVIDENCE.

118. Randall's next point of error asserts that the tria court erred by excluding (1) the excul patory
testimonid evidence of Liberty Van Court and (2) physca evidence found in Danielss gpartment. Randal
asserts both of these were "essentid” to his defense, and that their exclusion deprived him of hisright under
Article 3, 88 14 and 26 of the Mississippi Congtitution to present dl relevant evidence tending to exonerate
him. We agree.

1. Whether the Court Below Erred in Light of Mr. Randall's Showing at Trial in Excluding
Ms. Van Court's Statements Pur suant to Mississippi Rule of Evidence 804(b)(5).

A. Whether the Trial Court Committed Reversible Error in Not Admitting, Pursuant to
Mississippi Rule of Evidence 804(B)(5), Liberty Van Court's Consistent, Contempor aneous,
and Exculpatory Statementsto the Police.

119. Randal reminds us of our decisonin Terry v. State, 718 So.2d 1115 (Miss. 1998), where we
addressed an embezzlement defendant’s argument that it was fundamentally unfair for the trid judge to
exclude evidence that another person had taken the money that she was accused of embezzling. We agreed
and said:

InKennedy v. State, 278 So.2d 404, 406 (Miss. 1973), this Court held when an accused is being
tried for a serious offense, the jury is entitled to hear any testimony that the gppelant might have in the
way of an dibi or defense. ThisCourt ruled in Love v. State, 441 So.2d 1353, 1356 (Miss. 1983),



thet litigantsin al cases, including defendants in criminal prosecutions, are entitled to assart dternative
theories, even incongstent dternative theories. A criminal defendant is entitled to present his
defense to the finder of fact, and it is fundamentally unfair to deny the jury the opportunity to
consider the defendant's defense where there is testimony to support the theory. Keys v. State,
635 S0.2d 845, 848-49 (Miss. 1994).

Terry, 718 So.2d at 1121 (emphasis added). However, such a pronouncement is not an exception to other
rules of law. We aso said that any evidence proposed to be introduced under this rule "must first comply
with the Missssppi Rulesof Evidence.” 1d. at 1122.

1120. Liberty Van Court lived in the same apartment complex, dthough not in the same gpartment building,
as Daniels and Cowart. On the evening of the murder, Van Court gave two statements to police. She gave
the first statement at the scene to Gerald Forbes, an investigator with the Biloxi Police Department.
According to Investigator Forbess report, Van Court saw "two black maes running in an easterly direction
near the office." Forbess report further states that: "MsVan Court said that both wore flannel shirts and
ball caps turned backwards' (emphasis added).

721. Roughly three hours later, Van Court gave a tape-recorded statement at the police station before
Investigator James Banta. The substance of the second statement corresponded with the first. Van Court
told Investigator Banta thet earlier that evening, as she was walking to her car in the parking lot she had
seen "two skinny, tal, black guys' that were wearing their "hats on backwards, flannel shirts, jeans, like
norma kids goofing around.” (emphasis added). When she saw them, "they were running towards the front
of the [gpartment] complex.” . She did not see their faces, but she asserted that she would be able to
identify the two individuds if she saw them again "if they were in the same dothing.” Randdl emphasizes that
the Biloxi Police Department used these two statements to prepare the first news release concerning the
crime.

122. Randdl| asserts Van Court's statements were fundamentd to his defense. Police investigating the
murder scene found a piece of torn flannel near Danidl's body. It was uncontested that Cowart was a
meticulous housekeeper. However, when police asked Cowart about this flannel, she stated that neither she
nor Daniels had any clothing that matched the flannd at the crime scene. As Randdl| correctly notes, none
of the co-defendants who testified againgt him could identify this fabric either. Thus, the defense theory of
the case was that it was not Randdl and his co-defendants, but these two unidentified males who murdered
Danids and left behind the torn piece of flannd.

123. Randd| sought to have Van Court's statement admitted pursuant to Missssippi Rule of Evidence
804(b)(5), which provides:

(b) Hear say Exceptions. The following are not excluded by the hearsay rule if the declarant is
unavailable as witness

(5) Other Exceptions. A statement not specificaly covered by any of the foregoing exceptions but
having equivaent circumstantia guarantees of trustworthiness, if the court determinesthat (A) the
gatement is offered as evidence of amaterid fact; (B) the statement is more probetive on the point for
which it is offered than any other evidence which the proponent can procure through reasonable
efforts; and (C) the generd purposes of these rules and the interests of justice will best be served by
admission of the statement into evidence.



724. In Butler v. State, 702 So.2d 125 (Miss. 1997), we said that five conditions must be met before
evidence is admissible pursuant to Rule 804(b)(5): "(1) The adverse party must have notice of intended use;
(2) The statement must have circumstantial guarantees of trustworthiness; (3) It must be offered as evidence
of amaterid fact; (4) It must be more probative than other evidence; and (5) The purpose of the rules and
the interests of justice must be best served by admitting the statement.” 1d. at 128. These five requirements
are stated conjunctively. Therefore each must be met before the hearsay may properly be admitted. | d.

1125. Randa| has addressed each of these requirements separately. We do likewise.
(@) Unavailability

1126. Missssppi Rule of Evidence 804(8)(5) defines a declarant as being unavailable when the declarant "is
absent from the hearing and the proponent of this statement has been unable to procure his attendance. .
by process or other reasonable means.” The trid judge found that Randall had not exercised due diligence
in trying to locate and serve a subpoena on Van Court. His ruling on the unavailability portion reads as
follows

THE COURT: Okay. Asto the firgt issue, the Court is of the opinion that the forma reques, i.e.,
request of subpoenas to have the two individuas served - - formally served with processis - - was
not timely made.

Second, the Court is of the opinion regarding the testimony of the investigator that he basicaly started
looking for and trying to find these two witnesses. The Court is of the opinion that that does not
condtitute due diligence.

Asto the testimony of and the availability of Van Court, it appears that she had aready moved back
to Germany quite sometime ago, was not available and will not be available. So thereisnoway - - it
does not appear that VVan Court was ever going to be formaly served with process after she
gpparently moved back to Germany. That isthe conclusion the investigator came up with.

127. Before proceeding further, it isimportant to note that athough the trid judge found that Randdl did not
exercise due diligence, his ruling did not rest on that finding. He dso said:

Having said dl that, | don't think any of that matters. | just don't think whether or not due diligence
was attained matters because the third test is whether or not thereis an indicia of reigbility. . .A mere
gtatement by a police officer - -excuse me, to a police officer, | don't think satisfies the equivaent
circumstantial guarantees of trustworthiness that 804(b), one through four have.

(emphasis added).

1128. Revere Christophe was the private investigator employed to search for witnesses on behdf of Randall.
When prompted by defense counsdl's question as to how long he had been "trying to secure [Van Court's]
attendance" for Randdl'stria, Christophe responded "since before the Tony Williamstria, which is one of
the co-defendants in this case." Christophe had aso been employed as a private investigator to locate and
serve subpoenas on witnesses for the Williamstrid. Williamss trid was set to begin roughly three months
before Randal's trid. In his efforts to locate Van Court for that trid, Christophe stated that he interviewed
some of Van Court's former neighbors and her former apartment manager to assst him in determining her
location. These individuas informed him that she and her husband "were of foreign dissent” and that "they



[had] moved out of the state and possibly out of the country. Either back to Germany where heisfrom, or
to Canada." Christophe aso consulted the witness list which listed a physica address for Van Court. When
he went to the address listed, he learned that she had not lived at that address for ayear or two. Christophe
further consulted phone records to determine if she had applied for a telephone number. He found no
published record of her telephone number.

1129. When Christophe was employed to locate witnesses for Randall's tria, he rechecked the same
information on Van Court except for speaking with the gpartment manager. He rechecked the phone book,
directory assstance, the cris-cross directories, nationa directory assistance, and the Register of Voters at
City Hall. He additionally checked what appears to be two separate computer data bases that he
subscribes to through his business.

1130. The problem in the trid court seems to be that Christophe was not issued a subpoenafor Van Court
until the week preceding Randdl'strid. In its argument before the trid judge, the State stressed that he did
not begin "to dart locating this witness on behaf of this defendant, anyway, [until] sometime at the beginning
of last week." The State concluded that his efforts could not satisfy the due diligence requirement because
Randall had known of Van Court's tape-recorded statement for years, but had not obtained a subpoena for
her until the week before Randdl'strid. Thetrid court's ruling, supra, seemsto agree. However, the record
reflects that on redirect examination Christophe agreed that once he did receive the subpoena, his
investigation merely picked up from where he had started in the prior months. He aso agreed that, based
on his previous efforts, he was satisfied before he even began the search for Van Court on Randall's
behalf that VVan Court was going to be unavailable. Randal reminds us of Mitchell v. State, 572 So.2d
865 (Miss. 1990), where we said the burden "is to demondtrate diligent effort, not to do everything
conceivable." 1d. at 869. We find that Christophe did exercise due diligence and did attempt to procure
Van Court's presence by process or reasonable means.

(b) Notice

1131. Although thetria judge did not mention the eement of notice in his ruling, the arguments before him did
addressthisissue. The State argued, inter dia, that it did not receive sufficient notice because Randdl did
not attempt to introduce Van Court's statement until the first day of trid. The State asserted before the tria
court that this Court's decison in Cummins v. State, 515 So.2d 869 (Miss. 1987)(overruled on other
grounds), held that one day's notice was not sufficient. Indeed, we did. 1d. at 874. In Cummins, the State
attempted to subpoena awitness two days before trial. The subpoena was returned unexecuted, and the
State then gave notice that it would attempt to introduce an ora statement one day beforetrid. Thetria
judge dlowed the introduction of the statement. We reversed. However, not only did the defendant have no
notice until the day before tria, "the hearsay evidence offered. . .exceeded the scope of the notice given.”
Id. Wethen said that "to the extent that the evidence offered at trial exceeded the scope of the notice
given to defendant, the defendant was denied afair opportunity to contest the admissibility of the
evidence." | d. (emphasis added).

132. We dso said:

The resdua exceptions to the hearsay rule require that the proponent of evidence to be offered must
give natice to the party against whom the evidence is to be offered. This notice should be given
"aufficiently in advance of thetrid or hearing to provide. . .afar opportunity to meet it. . ." United
States v. Mathis, 559 F.2d 294, 299 (5th Cir. 1977). It should be determined by the trid judge



whether the notice given was sufficient. Great latitude is usually allowed depending on the facts
and circumstances of each case and the context in which the evidence arises. United Statesv.
One 1968 Piper Navajo Twin Engine Aircraft, 594 F.2d 1040, 1041 (5th Cir. 1979); United
States v. Davis, 571 F.2d 1354 (51" Cir. 1978) United Statesv. Leslie, 542 F.2d 285 (5" Cir.
1976). Only the second circuit has gpplied arigid Sandard in determining if the notice requirement
was met. (citation omitted).

515 S0.2d at 873-74 (emphasis added).

1133. Our Court of Appeals recently applied this espousa in Thomas v. State, 1999-KA-01744-COA,
2001 WL 35987 (Miss. Ct. App. Jan. 16, 2001). The defendant in Thomas was convicted of
mandaughter and shooting into an automobile. His justification was self-defense. He sought to introduce the
gatement of an individud that would corroborate defendant's knowledge of the victim's cocain usage. The
State claimed both that the statement was not probative and that the defense had failed to give adequate
notice. The Court of Apped s referred to our decison in Cummins and said that "one day notice before
tria was not sufficient for providing notice under the resdua exception to the hearsay rule” 1d. at 8.
However, the court aso noted that "while [the proffered ord statements] to [defendant] were not admitted,
there was, nevertheless, testimony before the jury from Dr. Hayne about the victim's prior use of cocaine.”
Id. a 11. Additiondly, the court also found that the excluson of the statements did not prevent the
defendant from testifying asto hisfear of the victim in furtherance of his defense. 1d. at 114. Thus, the
information the defendant sought to place before the jury actudly was submitted, dthough it wasfrom a
different source. Importantly, he was not hindered in the presentation of his salf-defense judtification.

1134. Turning to the present case, Randall asserts that the State had actua notice of Van Court's statements
well before defense counsdl "because the State, not Mr. Randdll, took the statements from Ms. Van Court
and produced those statementsto Mr. Randall in pre-tria discovery." Randdl further assertsthat the
prosecutor's arguments before the trid judge show that the State did have sufficient notice. He arguesin his
brief that: "The prosecutor asserted that ‘the testimony' and ‘the discovery' in this case put Mr. Randal ‘on
notice of Ms. Van Court's statements ‘for many months, in fact, [many] years' Clearly if Mr. Randal was
‘on notice' for 'years about the Van Court statements, then so too was the State.”

1135. The State concedes in its brief that "[t]he record indicates that thisissue was argued and discussed
throughout the trid ") Although the State asserted the firgt time it was put on notice of Randall's intent to
use Van Court's statement was on the first day of trid, the trid judge initidly excluded only Randdl's
reference to it during opening statements. He reserved ruling on the ultimate admissibility of the statement,
not rendering hisfina judgment until the fourth day of trid. This four-day window gave the State ample time
to fairly prepare to meet the introduction of the statement. In fact, in ordl argument before this Court, the
State conceded that by the time this ruling was made, the State had in fact prepared to meet the evidence.

1136. The defendant in Parker v. State, 606 So.2d 1132 (Miss. 1992) was convicted of the murder of
Rachadl Morgan. A rape kit performed on Morgan's body revealed the presence of DNA from two men,
Michael Parker, the defendant, and Michadl McDougd, the victim's boyfriend. Parker sought to introduce a
satement the victim made to her life-long friend, Magdaene McCarty, that she was afraid Mike was going
to best her because she had been with another man. 1d. a 1138. McCarty believed the victim was referring
to Michael McDougd, the victim's boyfriend (thus, not in reference to Michael Parker, the defendant). The
trid judge attempted to cure the defendant's technica violation of the notice requirement by granting an



overnight continuance. However, the judge excluded the statement because he did not think the statement
sdtisfied the trustworthiness requirement. We held the that the trid judge abused his discretion by excluding
this statement and reversed. 1d. at 1139. While our decison mainly turned on the element of
trustworthiness, we did confront the element of notice. We said that "[&]lthough the technicd requirements
of the Rule regarding notice were not met, the judge attempted to cure this by granting a continuance.
(Additionally, the prosecution did have actual notice of the statement, albeit not as a result of the
defense stating it planned to use the hearsay at trail.)" I d. (emphasis added). Such isthe case here.

1137. The State had actud notice of Van Court's statement for years. It can hardly be argued otherwise: the
State provided the officer's report, as well as the tape-recorded statement, to Randa | during pretria
discovery. Because the State knew of these statements for this extended period of time, four days was
sufficient opportunity for the State to prepare to meet the introduction of this statement. When the State is
on actud notice, we will not alow technicd violations to override fundamenta fairness. The State did not
demondtrate any harm or prejudice resulting from noncompliance with technicalities, consequently,
fundamentd farness prevals.

(c) Testimonial Trustworthiness

1138. The hearsay statement offered must have "circumgtantial guarantees of trustworthiness” Cumminsv.
State, 515 So.2d at 874 (quoting United States v. Ruppel, 666 F.2d 261, 271 (5" Cir. 1982)). "The
trid judge must find that the evidence offered is as trustworthy as that which could be offered under the 23
specified exceptionslisted in Rule 803." 1d. "Other factors considered are whether the statement was
written or ora, the character of the statement, the relationship of the parties, the motivation of the declarant
in making the statement, and the circumstance under which the statement was made.” | d. (citing Weinstein,
Evidence, Volume 4, Page 803-376 (1985)).

1139. The State argued that Randall failed to demondtrate any indicia of reliability. The State dso referred to
the testimony of the investigator who took the firgt written statement from Van Court when he said that "l
have no way of judging the accuracy, whether it is pogtive or negative. | Smply document what people tell
me." Thetrid judge gpparently agreed. His ruling rested primarily on his bdlief that Van Court's Satements
lacked the requisite guarantees of trustworthiness. He said:

A relatively new exception is number five under other exceptions. But it refers back to the basic test
that you look at under 804(b), one through four. It starts out by stating, a statement not specificaly
covered by any of the foregoing exceptions, but having equivaent circumstantia guarantees of
trustworthiness.

A mere statement by a police officer--excuse me, to a police officer, | don't think satisfiesthe
equivaent circumstantial guarantees of trustworthiness that 804(b), one through four have. Those are
very drict, very limited, and the reason for that is obvious, without having to say it.

However, under the comment section under 803, subsection 24, and that is a hearsay exception rule.
24 isbascaly theidentical other exceptions statement asis in 804(b)(5). The comment under that
section does admit that the rule reflects the redlization that the law is not stagnant. | agree with that.
And it should dlow for the further development of the law when the guarantees of reiability and
trustworthiness can be found.



Thisisthe important part in the Court's opinion: While these rules do dlow for judicia discretion, they
do not permit an unfettered discretion, which could ultimately devour the hearsay rule.

It is the Court's opinion that hopefully the evidentiary rules have not been so relaxed to the point
where basicaly just statements can go into evidence. It deprives the other side of cross-
examinaion(2, and the Court does not find that there is sufficient indicia of rdliability asis required
and accepted in the other exceptions under 804(b) one through four.

140. Thetrid court characterized Van Court's satement as merdly "a statement made to a police officer.”
To Randdl's defense this mere stlatement was much more. Randal needed this evidence for his defense. We
have held that "[i]n determining whether the proffered hearsay has circumdaantid guarantees of
trustworthiness, need is a proper factor.” Parker v. State, 606 So.2d 1132, 1139(Miss. 1992)(emphasis
added)(citing Leatherwood v. State, 548 So.2d 389, 401 (Miss. 1989)). "Need, however, must be
baanced againg the trustworthiness of the evidence.” I d.

141. We find that Van Court's statement possessed sufficient circumstantial guarantees of trustworthiness to
alow its admisson. Van Court gave two statements which were the same in substance. These satements
were given on the same evening that she saw the two unidentified black maes running in the parking lot, and
the statements were given within approximately three hours of each other. She did not change her account
of the events nor did she dter her description of the two males. There is nothing in the record to indicate
that Van Court had a relationship with any of the co-defendants, or with Randdl in particular. Thereis
nothing in the record to indicate Van Court had any relationship to the State or any of the State's witnesses.
Further, there is nothing in the record to indicate that Van Court would have any particular mative for giving
these statements to the police. Additiondly, this evidence was not developed by Randall. Thereisa
crcumdantid guarantee of trustworthiness in the smple fact that the origin of thisinformation was from the
State whose position and interests were diametrically opposed to those of Randdl. Further, the fat that the
Van Court satements dove-tailed with other evidence offered, i.e. the pieces of flannd weighs heavily in
favor of trustworthiness.

142. An explanation for the flannd found near Danielss body was crucid to Randdl's defense. None of the
other witnesses who testified could explain the origin of this materid. Although thetria court opined that
Randd|'s argument that this piece of flannd had come from the shirt of one of the two unidentified maes
was "arather broad assumption,” the jury should have been afforded the opportunity to decide how much
weight, if any, to place on Van Court's satement and how much credibility to attach to it.

(d) Probative Value, Materiality, and Interests of Justice

1143. The centra issue in regard to Van Court's satement al boils down to materidity. In fact, the State's
main opposgition to the introduction of this satement before usisthat it is"devoid of probative vdue" The
State argues that the statement does not indicate at what time Van Court saw these two maes and further,
that she did not see their faces. The State assarts that "[t]he fact that she saw two 'hooligans in the
neighborhood sometime after 7:00 that night is probative of nothing." The State further clingsto the tria
court's comment that Randall's assertion that the unidentified piece of torn flannd from the crime scene came
from the shirt of one of these two males "is arather broad assumption.” We disagree. This information was
materid, and the State's arguments regarding the deficiencies are the proper subject for cross-examination.

144. As Randdll argues, it was not the faces of these two unidentified males that rendered this statement



probative. The probative point is that they were wearing flannel shirts. Van Court stated that the two maes
she saw running through the parking lot sometime after 7:00 p.m. the night of the murder were wearing
flannel shirts. No one else was able to explain or account for the flannel materia found at the crime scene.
Thevictim's live-in girl friend testified that neither she nor the victim had any dothing that matched this piece
of fabric and that she had no ideawhere it came from. Neither were the State's own witnesses able to
explain or account for it. It was probative to Randdl's defense that it was someone ese, and not himsdlf,
who murdered Danidls. If thisline of argument was arather broad assumption, that was a question of fact
for the jury to decide.

145. Further, this information was not available to Randal from any other source. We have aready said that
need is a proper factor to consider. Parker v. State, 606 So.2d at 1139 (citing Leatherwood v. State,
548 So.2d at 401). When Randall's need for thisinformation is balanced againgt the other factors already
discussed, we find that the introduction of the Van Court statements would comport with the interests of
justice. Consequently, the triad judge abused his discretion by excluding the Van Court statement.

146. Randd| aso satesin afootnote that he additionally sought the introduction of the statements pursuant
to Missssippi Rules of Evidence 803(1) & (2). Thetria court ruled that these two exceptions, present
senseimpression and excited utterance, respectively, did not apply. We agree.

147. A present sense impression is "a statement describing or explaining an event or condition made while
the declarant was perceiving the event or condition or immediately thereafter.” Miss. R. Evid. 803(1). With
the present sense impression, "spontaneity isthe essentia factor.” 1d. cmt. See also Evansv. State, 547
$S0.2d 38, 41 (Miss. 1989). The comments further provide that it is "the theory that the contemporaneous
occurrence of the event and the statement render it unlikely that the declarant made a deliberate or
CONSCious misrepresentation. Precise contemporaneity of the event and the statement may not be possible; a
dight lgpse may be permissible.”

148. While there is nothing in the record to indicate any type of bias on the part of Van Court or any motive
for the manufacture of her satements, these statements do not satisfy the spontaneity requirement. Van
Court did not give her description of the two individuas while she was percelving them in the parking lot.
She gave her firgt statement to police approximately three hours after perceiving the event in question. We
have held that police questioning, in and of itsdf, does not automaticaly nullify the spontaneity of a
gatement. Sandersv. State, 586 So0.2d 792, 795 (Miss. 1991). But see Edwards v. State, 736 So.2d
475, 478-79 (Miss. Ct. App. 1999)(holding that by its definition awitness response to an officer's
guestion cannot be spontaneous no matter how soon it is made after the event because the statement will
not be a self-generated statement, but a police generated one.) However, thereis nothing in the record
demondtrating that VVan Court gave her account as the result of anything other than police questioning.
When thisis coupled with the three-hour time Igpse, Van Court's statement cannot be said to be either
contemporaneous or Spontaneous.

149. An excited utterance is "a Statement relating to a Sartling event or condition made while the declarant
was under the stress of excitement caused by the event or condition." Miss. R. Evid. 803(2). Spontaneity is
samilarly the key with this exception. Rule 803, comment. There is nothing in the record to indicate Van
Court ever experienced stress or excitement. Quite to the contrary, she apparently did not think anything
was out of the ordinary until the police began to question her. By the exception's own terms, Van Court's
Statements are not excited utterances as there was nothing "excited" about them. Consequently, Randal's



assartion that the statements were admissible under both Rule 803(1) & (2) iswithout merit.

B. Whether the Trial Court Committed Reversible Error by Failing to Admit Evidence of the
Cocaine Straw Found in Mr. Daniels's Apartment

160. Randdl next assertsthat the tria judge committed reversible error by excluding evidence of a straw
found in the victim's gpartment. The straw tested positive for the presence of cocaine. Randdl's theory was
that Daniels murder was a drug-related crime. The triad court excluded this evidence believing there was
nothing in the record to make its introduction relevant. Randal asserts that this was an abuse of discretion.
We disagree.

151. We review the admission or exclusion of evidence under the abuse of discretion standard. Stallworth
v. State, No. 1999-KA-01777-SCT, 2001 WL 225944, 98 (Miss. March 8, 2001)(citing Floyd v. City
of Crystal Springs, 749 So.2d 110, 113 (Miss. 1999)). Miss. R. Evid. 401 defines relevant evidence as
"evidence having any tendency to make the existence of any fact that is of consequence to the determination
of the action more probable or less probable than it would be without the evidence. The commentsto Rule
401 make clear that "[i]f the evidence has any probative value a dl, the rule favors its admisson.”

1652. Randd| begins his argument by referring to the State's remarks during opening arguments. The State
was explaining the testimony it expected Jamikia Ramsey to provide and said:

Sheis an important witness. The reason to break in Mr. Danid and Miss Linda Cowart's gpartment
as they developed this at the Sahara Hotel was, in their opinion, because they have such anice place
that they livein, they have got ared nice gpartment, that they are selling dope, and they got aton of

money.

* k%

Jamikiawill explain that this caseisredly dl about dreams. It isredly dl about they thought there
was dope and money in this house. That how can these people that have average jobs, that work
just like everybody else, could have such anice place if they are not out there sdlling drugs.

(emphasis added). According to Randall, this opening statement was only a prelude of what was to come,
that the State consstently and fasely referred to the lack of drugs found in the gpartment, and that the jury
was thus midead. Randdl offers a menagerie of facts found in the record excerpts to bolster this argument.
For example, he refers to Geradld Forbess report that Chief Officer Tommy Moffett "had received
confidentid information that Mr. Danidls and Ms. Cowart were involved in the sde of cocaine. Chief
Moffett had dso recelved [intelligence] from another law enforcement agency that had previoudy attempted
to make a case on Daniels and Cowart." Randall aso relies on information provided by a"jailhouse snitch”
that the people responsible for Danielss murder, after killing Daniels, additiondly stole 1/4 kilo of cocaine
from the apartment. This same informant additionaly told police that Cowart herself was responsible for the
robbery and that she "left the apartment door open for the suspect when she lft to go get the chicken.”
Lastly, Randdl directs our attention to Cowart's own statement that Daniels and his friends occasiondly
purchased cocaine and would "toot aline or two." Thus, according to Randal, evidence that a straw found
in the gpartment tested positive for cocaine was relevant to demonstrate that Danielss murder was drug-
related and that the killer(s) had found and/or used cocaine at the gpartment. Randall asserts that this was
aso relevant to show that Randall's co-defendants had lied about the conspiracy in order to receive



favorable trestment for themsalves in their respective plea agreements and avoid the desth penalty.
1653. When thetrid court asked counsdl for Randall how the straw was relevant, he replied:

Widl, he did find it in the room, and there is a atement from one of the jailhouse snitchesthat said - -
gave adifferent verson about the door being kicked in, and that the defendant was using cocaine at
the time, and that there is an dlegation that Linda Cowart was involved by one of the jailhouse
snitches. In other words, said she was there and conspired with it, and | think that al tiesin together.

154. However, as the State points out, this information from the record excerpts was not before the jury.
Asthe State further argues, the trid court's ruling merely stated that he did not think that it was relevant, and
would be excluded "at this time." (emphasis added). Thus, the door was open for Randdl| to later
introduce this straw into evidence once he established its relevancy. Randall correctly citesto our decision
inTerry v. State, 718 So.2d 1115 (Miss. 1998), where we said that "[a] crimina defendant is entitled to
present his defense to the finder of fact, and it is fundamentally unfar to deny the jury the opportunity to
consider the defendant's defense where there is testimony to support the theory.” 1d. at 1121 (citing Keys v.
State, 635 S0.2d 845, 848-49 (Miss. 1994)). However, Terry isnot an exception to our evidentiary
rules. Thetrid judge did not abuse his discretion by not alowing the evidence of the straw before the jury a
that time. The introduction of the straw into evidence was relevant, but only became so to rebut the State's
theory that Daniels (and Cowart) were the innocent victims of alawless, drug-using group of people who
mistakenly thought they would find drugs in the apartment. However, Randd| failed to raise a
contemporaneous objection to any of the "repeated” times the prosecution referred to the absence of drugs.
"This Court has said many times over that ‘failure to object at trid and falure to include the reference in the
motion for anew tria obviates [defendants] ability to assgn the comments as error.™ Burnsv. State, 729
S0.2d 203, 229 (Miss. 1999). Neither did Randall attempt to introduce the straw for the purpose of
rebutting the State's remarks. This argument is both procedurally barred and, aternatively, without merit.

. WHETHER THE PROSECUTION ENGAGED IN MISCONDUCT DURING THE
GUILT/INNOCENCE PHASE OF THE TRIAL THAT REQUIRES REVERSAL

A. Whether the Prosecution’'s Repeated Referencesto Witnesses Not Called By the
Defense Constitute Reversible Error

165. Randdl's next assgnment of error lies with the following remarks made by the State:

MR. SIMPSON: Let metedll you what the defense told you in the opening statements. They told you
they were going to cdl Corwin (3c) Williams. Tak about amovie script. At the time they listed him as
awitness they knew he was dead. He was shot in the head in New Orleans. This boy wasn't ever
going to comein here and give testimony. They told you Kim Williams, Chris Fair, France Brinkley,.
Mr. Brinkley, dl of asudden, didn't have a gunshot residue on his hands.

MR. CROSBY': Objection. Potentia witnessesin a case are not required to be cdlled, and it isunfair
to draw speculation as to what witnessesis equaly available to either sde may say.

THE COURT: | agree. Let's move on.

MR. SIMPSON: There were 24 potentia witnesses listed. Y ou didn't hear from a one of them. Not
one.



MR. CROSBY: Same objection, Y our Honor.

THE COURT: Let's move on, Mr. Simpson.

MR. SSIMPSON: The only evidence you heard from was from the State of Mississippi.
156. Randall reminds us that

"[T]hefailure of either party to examine awitness equaly accessible to both is not a proper subject
for comment before ajury by either of the parties. (Internd citations omitted). "Because of the high
potentid for prejudice to the accused, this rule has been drictly enforced in crimina cases.” 1d.
(internd citations omitted). Additiondly, this Court has not been hesitant to reverse when such
comments are joined by other unrelated sources of prejudice to the defendant.

Griffin v. State, 533 So.2d 444, 449 (Miss. 1988).

157. The State asserts that because Randd| did not move for amidtrid, that he is now procedurdly barred
from raising thisissues before us. However, as Randal correctly sates, we have previoudy said that "in
cases of prosecutorial misconduct, we have held 'this Court has not been constrained from considering the
merits of the alleged prejudice by the fact that objections were made and sustained, or that no objections
weremade." Mickell v. State, 735 So.2d 1031, 1035 (Miss. 1999). Due to the repeated nature of the
prosecutor's conduct in this case, the State's waiver argument is without merit.

168. The State concedes that it did comment on the witnesses not called by the defendant, and does not
dispute that the witnesses were equdly available to both sdes. However, the State argues that these
comments were but merely a"hasty observation. . .made in the heet of the day,” and therefore, harmless.
Evansv. State, 725 So.2d a 676 (Miss. 1997). The State additionally argues that Randall was not denied
afundamentdly fair trid when these comments are viewed "in light of the entire trid.” L ockett v. State, 517
So.2d 1317, 1333 (Miss. 1987).

159. We examined the effect such comments have during the course of trid and the remedies we would
afordinBurke v. State, 576 So.2d 1239 (Miss. 1991), where we said:

This Court has held that where there is substantia evidence supporting the defendant's guilt, a
prosecutor's comment about a potentia witnesss absence is not reversible error in and of itself.
Brock v. State, 530 So.2d 146, 154-155. In Brock, the Court noted that ajury is more likely
prejudiced where the evidence is close. I d. (ating Collins v. State, 408 So.2d 1376, 1380 (Miss.
1982)). Conversdly, this Court has reversed cases on this ground aone where the prosecuting
attorney remarked that the defendant did not call a particular witness. See, e.g., Holmes [v. State)]
537 So0.2d 882, 884-85; Madlock v. State, 440 So.2d 315, 317-18 (Miss. 1983); Morgan V.
State, 388 So.2d 495, 497-98 (Miss. 1980). Additionally, where comments by the prosecuting
attorney were coupled with other errors, this Court reversed decisions holding the accused was
denied afair trid. See Collinsv. State, 408 So.2d at 1379-80; Griffin v. State 533 So.2d at 449.

Burke, 576 So.2d at 1241.

1160. In the present case, the State not only commented about the absence of one potentia witness, it
commented on the absence of 24. The point which compounds the error is that the remark regarding the 24



witnesses who did not testify on behdf of Randdl followed Randdl's objection to the State's improper
comment regarding the absence of one witness. His objection was gpparently sustained. Thiserror is
anything but harmless. This, by itsdf, gpproached the edge of reversible error. We caution prosecutorsin
future to refrain from thisline of argument and pecificaly caution the State to refrain from repegting this
error on remand.

B. Whether the Prosecution Imper missibly Shifted the Burden to the Defendant In Closing
Argument

761. Randdl's next assgnment of error aleges that the State's remarks during closing arguments improperly
shifted the burden of proof unto him. He reminds us of Smith v. State, 754 So.2d 1159 (Miss. 2000)
where we repeated what is by now, certainly no stranger to our law: "The burden of proof in acrimina case
never shifts from the State to the defendant.” 1d. at 1164.

162. Randal complains of the following language: "Where is the evidence? What evidence do you have of
that? Y ou can't guess or speculate. Something has to be given to you." (emphasis added.) Randall
additiondly directs our attention to the following subsequent comment by the State: "[t]here is no evidence
or exhibit that some other person did this"" According to Randal, these comments only served to confuse
the jury by cresting an inference that he shouldered the burden of proof at trial. Randdll further asserts that
ingtead of noting that the jury had been properly indructed, that the trid judge should have issued a curative
ingruction.

163. The State relieson Holland v. State, 705 So.2d 307 (Miss. 1997) which states that "it isimperative
that the statements be read in their gppropriate context in light of that which the prosecutor wasin fact
arguing tothejury a thetime.” 1d. at 347. When the State's arguments are read in context, this assgnment
of error is without merit.

164. Asto the first language Randall now complains of, after he objected to the State's remarks, the
following occurred:

THE COURT: The jury has been properly instructed that the burden is upon the State of Missssippi
to prove guilt beyond areasonable doubt. Let's move on, Mr. Simpson.

MR. [PROSECUTOR] SIMPSON: Y ou must be convinced beyond a reasonable doubt that the
defendant and these others did rob and shoot and kill him. All the evidence that you have before you
supports that, demands that. There is no evidence or exhibit that some other person did this.

(emphasis added). Thus, even after thetrid judge ingtructed the State to "move on,” it perssted in
presenting its argument in away that attempted to shift the burden of proof to Randall.

165. When this entire line of argument is read in context, the State's comments did creete an inference that
Randall possessed the burden of producing evidence to prove or establish hisinnocence or the burden to
refute the State's case. Although the State attempts to defend its arguments by claiming that it was merely
commenting on the weight of the evidence, we disagree. The State's arguments were "loaded” in that proper
comments were intertwined with improper ones, thus making it improbable that the jury would be able to
distinguish among them. The above-quoted portion is one example.

1166. While the State may properly comment on facts in evidence, the truth of the matter before usisthat the



jury could rgject Randdl's version of events and ill find that the State did not prove each and every
element beyond a reasonable doubt. The jury's choice was not an "ether, or." Randal had no burden to
prove that the two unidentified men were the actud killers, and Randd| had no burden to creste reasonable
doubt. The State's closing argument repeatedly emphasized not guessing and the importance of the
evidence, but this was consstently in reation to Randdl's theory of the case. To suggest that Randdll had
the burden of proving or establishing anything was error.

C. Whether the Prosecution Improperly Referred to Matters Outside the Record

167. Randdl next asserts that the State improperly commented on matters outside of the evidence. "Arguing
satements of fact that are not in evidence or necessaily inferaole from it which are prgudicid to the
defendant iserror.” Dancer v. State, 721 So.2d 583, 589 (Miss. 1998)(citing Tubb v. State, 217 Miss.
741, 744, 64 S0.2d 911 (Miss. 1953)). Although error, the question of whether the comment congtitutes
reversble error is a separate and distinct question. The test in this Sate for determining whether comments
such as these require reversd "'is whether the naturd and probable effect of the improper argument of the
prosecuting atorney isto create an unjust prejudice againgt the accused as to result in a decision influenced
by the prgjudice so created.” 1 d. at 590.

168. As a prdiminary matter, the State asserts that Randall is procedurdly barred from raising thisissue
now because his objection &t triad was that Brinkley was only a potentia witness and Randall had not called
him. We agree. The State reminds us of our decision in Doss v. State, 709 So.2d 369 (Miss. 1996) where
we said that "an objection on one or more specific grounds congtitutes awaiver of al other grounds.” I d. at
378 (citing Conner v. State, 632 So.2d 1239, 1255 (Miss. 1993)). We agree.

169. The State assarts that there is yet another reason that Randdll is barred from raising this issue before
us. Randall falled to request a curative indruction or amigtrid. We agree with thisaswdl. In Walker v.
State, 671 S0.2d 581 (Miss. 1995), the prosecutor made improper comments before the jury regarding
why certain stipulations had been made. When defense counsel objected, the judge told the prosecutor not
to say anything e se about the reasoning behind the stipulations. We relied on our decison in Foster v.
State, 639 S0.2d 1263 (Miss. 1994) and quoted the following to rgect defendant's assignment of error:

Fogter neither requested that the tria court admonish the jury to disregard the testimony, nor
requested amigtrid. His only objection was sustained. We are of the opinion that any error crested
by Harris unresponsive remark was effectively cured when the trid judge sustained Foster's
objection.

Walker, 671 So.2d at 616.

1170. The procedura bar notwithstanding, Randall takes issue with the State's assertion that Randall did not
cdl France Brinkley because "Brinkley, dl of a sudden, didn't have gunshot resdue on his hands.” Randal
asserts that the State's crime scene expert did not even test Brinkley for gunpowder residue. The State
"submits that the comment was consistent with the evidence.” A review of the record reved's that there was
no evidence before the jury that France Brinkley was tested for gunpowder residue and that the test results
were negative. In fact, when the State's expert was asked if he had tested Brinkley for the presence of
gunpowder, he answered: "'l never - - | don't recall seeing him until - - | don't believe - - | don't know if he
was there or not when | got there." The absence of gunpowder residue on Brinkley was not in evidence.
Thus, it was error for the State to make this assertion.



171. Randdl arguesthat our decisonin Holmesv. State, 537 So.2d 882 (Miss. 1988), requires areversal
in this case. In Holmes, the prosecution made an improper comment on the failure of awitnessto testify.
The Statein Holmes, just as the State does now, tried to argue that any aleged error from the comment
was subsequently cured by the ingtructions to the jury. We rgjected this argument and said: "We cannot
visudize any red curing effect the court's indruction prior to oral arguments may have had upon this
unfortunate comment by the prosecutor in closing argument upon the defensgs fallure to cdl [his] "good
friend” Mason." I d. a 885 (emphasisin origind). In the case at bar, the jury was instructed prior to ora
arguments. This comment by the State occurred during closing arguments. Thus, Randal concludes a
reversal iswarranted.

172. The State asserts that the jury ingtructions cured any aleged error, and urgesthat Burnsv. State, 729
S0.2d 203 (Miss. 1998) abrogates Randall's assertion of error. We agree. Randal's jury was instructed
that "[a]rguments, statements and remarks of counsd are intended to help you understand the evidence and
aoply the law, but are not evidence" The jury was further ingtructed that "if [the attorney's] recollection of
the evidence differs from what your recollection is, you must follow your own recallection.” The State
further refersto our decison in Burnsv. State, 729 So.2d 203 (Miss. 1998) where we said that "when a
jury is properly ingtructed that statements made by counsdl are not in evidence, reversd is not required.” I d.
a 229 (citing Ormond v. State, 599 So0.2d 951, 961 (Miss. 1992)). We are to assume that the jury
followed the tria court'singructions. Williams v. State, 684 So.2d 1179, 1209 (Miss. 1996)(citing
Johnson v. State, 475 So.2d 1136, 1141 (Miss. 1985)).

1173. Randd's jury was properly indructed before closing arguments began. The jury was additionaly told
before closing arguments began that they would not be alowed to continue taking notes because "[t]he
reason is clear, that is not evidence. That is not testimony.” Although Randall did not request a curative
ingruction, his objection was sustained for dl practica purposes, and the trid court ingtructed the
prosecutor to "move on." Additionaly, thisimproper comment by the State wasisolated in occurrence.
Consequently, this isolated comment by the prosecution did not create an unjust prejudice againgt Randall
S0 asto result in adecison influenced by the prejudice so crested. For the foregoing reasons, thisissueis
proceduraly barred, and dternatively, without merit.

174. However, we agree with Randdl's first two assgnments of error. Each of them individualy bordered
on the edge of reversible error. When these errors are combined, their cumulative error requires reversal.

IV.WHETHER THE COURT COMMITTED REVERSIBLE ERROR BY DENYING
DEFENDANT'SMOTIONSFOR A DIRECTED VERDICT AND A NEW TRIAL

1175. Randdll next assarts the tria judge committed reversible error by denying both his maotion for a
directed verdict which was made a the close of the State's case, and his motion for aJNOV which was
meade after the verdict was rendered. Randdl|l also assertsthe trid judge erred by refusing a peremptory jury
indruction which would have ingtructed the jury to find Randdl "not guilty.”

{[76. After athorough review of the record, we find thet this assgnment of error is without merit.

V.WHETHER THE STATE'SFAILURE TO COMMENCE MR. RANDALL'STRIAL
UNTIL FIVE YEARSAFTER THE ALLEGED CRIME DEPRIVED HIM OF HIS
CONSTITUTIONAL RIGHT TO DUE PROCESS OF LAW.



1177. Randdl's next assgnment of error assertsthat his Fifth Amendment right to due process was violated
because the State intentiondly delayed hisindictment for three years after Danielss deeth. Specificdly,
Randal asserts that the State intentionally delayed the indictment for this case until Randall was convicted of
aseparate and unrelated capital murder in order to use the prior conviction as an aggravating factor to
secure a degth sentence in this case. Randall further assertsthat this delay caused him to lose the
exculpatory testimony of Liberty Van Court. We find no merit in this assgnment of error.

178. Randdll alleges that the State new for nearly three years that he had been identified by jailhouse
informants as being involved in Danielss murder before it sought his indictment. This jallhouse informant's
nameis Chris Payne, one of Randd|'s co-defendantsin the first capital murder trid. Randall presented this
argument to thetrid court in a podt-triad motion. Thetria court rejected this argument and ruled as follows:

Based upon the court's review of the investigative reports, it does not gppear that Mr. Randd| even
became a suspect in this case until late September, 1996. When Sgt. Warren Newman of the Biloxi
Police Department interviewed an individud at the Harrison County jall. That isthe earliest | see that
Mr. Randall as being a suspect. And then the case would normally have to be investigated once
names are received. And only three or four months transpired between September of 1996 and the
DA's office recaiving the rather, I'm sure, voluminous file on April 7, 1997. And when | saw
voluminous, | am sureit is, because there were five defendants in the capital murder case.

Within amonth, the case was presented to the Grand Jury. Indictment returned in the same month,
May of '97. Scheduling orders by agreement were entered. Mr. Crosby was regained June, '97.
Arraignment September, '97, followed by additiona agreed continuances through agreed scheduling
ordersin December and May of '98.

Motions in September '98 and tria in November of '98.

*k*

So the court finds nothing to indicate the Sate has made any deliberate attempt to delay thetrid inthis
case. And a worg, the court would find dl of that time as being neutrd, not to be held againgt elther
Sde.

*k*

Asto the defendant's chdlenge of pregjudice, this court finds that without merit. Y our motion to
dismissfor lack of speedy trid is noted on the record. It is overruled.

Randall's motions asserted both a Fifth Amendment due process violation aswell as a Sixth Amendment
Speedy trid violation. However, in this Court, he only assgns his error to the Fifth Amendment due process
dam.

179. The State reminds us of the sandard of review for Randdl's Fifth Amendment claim:

That protection is limited. The passage of along period of time between knowledge by the
prosecution of indictable conduct and an indictment is not enough. Even if the dday was harmful to a
defendant. Rather, defendants must show that the government intentionally delayed an indictment to
gain atactical advantage, and that the delay caused them actua and substantial prejudice.



United States v. Carlock, 806 F.2d 535, 549 (5" Cir. 1986).

1180. Randall asserts that "the State could have, and should have, investigated Chris Payne's statement
implicating Mr. Randal in 1994. The Staté's delay in choosing to wait amost two years after receiving
concrete information regarding Mr. Randdl's aleged involvement in the Daniels case before prosecuting
Mr. Randal exponentialy increased the likelihood that a jury would impose a degth sentence in this case.”
However, the United States Supreme Court has dready said that "the Due Process Clause does not permit
courts to abort criminal prosecutions Smply because they disagree with a prosecutor's judgment as to when
to seek an indictment. Judges are not free in defining 'due process to impose on law enforcement officias
our 'persond and private notions of fairness and to 'disregard the limits that bind judges in their judicia
function." United States v. Lovasco, 431 U.S. 783, 97 S. Ct. 2044, 2049, 52 L. Ed. 2d 752 (1977).

181. We agree with the finding of the trid judge that there are no indicia of any deliberate attempt of delay
by the State. Asthe United States Supreme Court so smply puit it:

It requires no extended argument to establish that prosecutors do not deviate from ‘fundamenta
conceptions of justice when they defer from seeking indictments until they have probable cause to
believe an accused is guilty; indeed it is unprofessona conduct for a prosecutor to recommend an
indictment on less than probable cause. 1t should be equally obvious that prosecutors are under no
duty to file charges as soon as probable cause exists but before they are satisfied they will be adleto
establish the suspect's guilt beyond a reasonable doubt. To impose such aduty ‘would have a
ddeterious effect both upon the rights of the accused and upon the ability of society to protect itself.

Lovasco, 97 S. Ct. at 790-91. Randa| has not demonstrated any intentiona delay to the indictment on the
part of the government.

182. Randall has additiondly failed to prove that any aleged dday caused him actua and subgtantia
prejudice. As the State reminds us, the prejudice that Randall is required to show "is some impairment of his
ability to defendant againgt the government's charges, not hardship accompanying his prosecution.” United
States v. Wehling, 676 F.2d 1053, 1059 (5" Cir. 1982) (citing United Statesv. Marion, 404 U.S.
307, 320-23, 92 S. Ct. 455, 30 L. Ed. 2d 468 (1971)). Although Randall seeks somehow to attribute Van
Court's unavailability to the dleged intentiond delay by the State, there is nothing in the record to indicate
that she would have been available at any time in the three years proceeding histrid. Consequently, this
assgnment of error iswithout merit.

VI.WHETHER RANDALL HASBEEN DENIED HISRIGHT TO A MEANINGFUL
APPEAL.

1183. Randall asserts that the record before usis not complete, and consequently, he has been denied his
right to ameaningful gpped. Before trid began, Randall moved the trid court to require everything to be on
the record. This motion was granted. Randall now complains of unrecorded bench conferences and the fact
that the trid judge's reading of the jury ingtructions was not recorded. He further complains that the contents
of atape of awitnesss slatement which was played to the jury during the sentencing phase was not
recorded. Randall made a motion in this Court, pursuant to Rules 10(c) and 10(f) of the M.R.A.P. for an
order to remand the case back to the Circuit Court of Harrison County with directions to supplement the
record. We granted this motion on April 19, 2000, to determine whether the record should be
supplemented. The circuit court held a hearing on May 8, 2000, to determine whether the record could be



supplemented. Thetrid judge ruled that the supplementation was not necessary. Randall asserts thet this
ruling wasin error. In support of this argument, Randal directs our attention to that part of Davis v. State,
684 S0.2d 643 (Miss. 1996) which states "the law obligates the court reporter to take notes of all
proceedings a trid so they will be avallable in the event of an gpped.” 1 d. at 651.

1184. We have had occasion to address an argument Smilar to the case a bar in Burnsv. State, 729
S0.2d 203 (Miss. 1998). In Burns, the gppellant dso filed a pretrid motion requesting al hearings be
recorded. Burns motion was granted. Burns argued before us that because the entire proceedings were not
contained in the record, he had been denied his right to a meaningful gpped. Burns, just as Randall does
now, referred to Davis. Burnsreferred to that portion of Davis which stated that the trial courts should
"ensure that every word is transcribed stating, [W]e direct without equivocation that court reports should
never fail to preserve for record at-the-bench or chambers conferences following objections.. . . the tria
judge is responsible to enforce thisdirective.™ Burns, 729 So.2d at 212 (citing Davis v. State, 684 So.2d
at 651). In Burns, we went on to note that "Davis aso states, Thjowever, it is the appellant's burden to
furnish therecord.™ 1d.

1185. Additiondly, in Burns, we relied on one of our previous decisonsin which we sad:

While defense counsdl filed amotion June 23, 1987, to require the transcription of al proceedings at
the bench outside the present of the jury, the record shows that counsdl participated in unrecorded
conferences without calling it to the court's attention, or making any contemporaneous requests a the
time to have comments made a part of the record. It isin poor grace for counsd to participate without
objection in unrecorded bench conferences and complain for the first time on apped. We find no
error here.

Id. (ating Thorson v. State, 653 So.2d 876, 895 (Miss. 1994) (citing Doby v. State, 557 So.2d 533,
536 (Miss. 1990)). See also, Watts v. State, 717 So.2d 314 (Miss. 1998); Davisv. State, 684 So.2d
643 (Miss. 1996).

1186. Thetrid judge did hold a hearing to determine if the record should be supplemented pursuant to an
order from this Court. The ultimate conclusion of thetrid judge was that "the court is very comfortable with
the statement that no procedural matters were held that were not later placed on the record.” Randall
complains of the absence of the following three specific items from the record: (1) certain unrecorded bench
conferences; (2) thetria judge's reading of the jury ingtructions; and (3) the contents of the tape of a
witnesss statement. Y et, Randall has failed to show how this caused any prgjudice to this apped. In regard
to the unrecorded bench conferences, Randall states only that they "could be important to demondirate the
objections that the parties interposed and the rulings of the court below were not recorded.” It istrue, asthe
State assarts, that the written jury instructions are in the clerk’s papers which are a part of this record.
Additiondly, thereis atranscription of the tape recorded statement in the record before this court. Randall
made no contemporaneous objections &t trid to the failure to transcribe any portion of the proceedings.
Although Randall now objects to the absence of the tria court's reading of the jury ingtructions as a part of
record, he made no such objection &t trial. Because Randall made no objection to the bench conferences
and jury ingtruction reading not being included as a part of the record, and because he participated in them
without objection, this assertion of error iswithout merit.

VII.WHETHER THE ERRORSTAKEN TOGETHER ARE A CAUSE FOR REVERSAL
OF RANDALL'SCONVICTION FOR CAPITAL MURDER.



1187. For the foregoing reasons we agree with Randal that the cumulative effect of the errorsin the trid
court denied him theright to afair trid. When dl errors are taken together, the combined prejudicid effect
requires reversa. See Williams v. State, 445 So.2d 798, 810 (Miss. 1984).

PART TWO
(SENTENCING PHASE)

. WHETHER THE TRIAL COURT FAILED TO EXCLUDE EVIDENCE OF GANG
MEMBERSHIP FROM THE PEN PACK, WHICH CONSTITUTES CONSTITUTIONAL
ERROR REQUIRING THAT THE DEATH SENTENCE BE VACATED.

1188. Counsdl for Randdl timely objected to the introduction of Randal's penitentiary package or "pen
pack" into the jury room to assst them in determining whether to sentence him to death. Specificaly,
Randd| assarts that any information regarding Randd|'s gang symbol tattoos and any aleged membership in
the black gangster disciples should have been expunged from the "pen pack™ before it was submitted to the
jury. Randd| assertsthat any gang affiliation wasirrdevant to prove the existence of any satutory
aggravating factors. The trid judge ruled over defense objection that the "pen pack” was admissible during
the sentencing phase in toto.

1189. There are various components of the "pen pack,” but the one at issue here is Randall's socia
admission form. In the place where the form requests "MARKS, SCARS & TATTOOS' Randal'sform
reads asfollows "TTO: 6 PT STAR & DAGGER 'BUL' R-arm; '$ L-arm; 'G' chest; 'DOG' pitchfork |-
hand/other; 2-holes L-ear." There is another heading entitled "GROUP AFFILIATIONS' and thereis
another ligting for "STREET GANGS." Randd|'s form includes "Black Gangster Disciples.” Randdl asserts
that this information wasirrdevant and that the harm and prejudice were magnified because the jury was
alowed to take the "pen pack” into the jury room during their ddiberations. Randdl correctly states our rule
of law that the State may only introduce evidence that is relevant and necessary to establish the existence of
aggravating factors. See Walker v. State, 740 So.2d 873, 886 (Miss. 1999). The two statutory
aggravators relevant here are (1) pursuant to Miss. Code Ann. § 99-19-101(5) (2000): that Randall was
previoudy convicted of "another capitd offense or afelony involving the use of thregt or violence to the
person,” and (2) pursuant to Miss. Code Ann. § 99-19-101(5)(b) that the murder of Eugene Daniels was
committed in the course of arobbery.

190. The State offers severd lines of defense. Firdt, the State asserts that "it is uncertain from this record
how the jury could have made any gang association from the cryptic, dmost illegible, hand-written notes on
Randd|'s tattoos." However, as Randdl notes, if the State was able to decipher this information, so too was
the jury. The State next asserts that because some of the witnesses referred to Randd| as Bull, that the fact
he hasa"BUL" tattoo is somehow relevant. There was no proof in the record that the nickname was gang
related, therefore this assertion too is without merit. The State additiondly asserts that those portions of the
"pen pack™ were not emphasized or mentioned by the prosecution in any way.

191. The State further aleges that the only testimony regarding any gang related activity was introduced by
the defendant. The State directs our attention to the testimony of Chris Fair during his direct examination at
the sentencing phase of thetrid. Fair had written a letter to a police officer claming that he was afraid

because he had cooperated with authorities. That portion of the letter which the State now highlights reads



asfollows: ". . . they shooting letters and crosses like it an't nothing, and | know for afact my lifeisin
danger in the Harrison County jail from G'sto VL'sdl over this zone" We agree with Randdl on this point
aswdll, in that Fair was expressing his fear that he was in danger in prison, and makes no mention of anyone
being a member of any gang.

192. Although the tria court and the State seem to be operating under the assumption that this Court has
rendered a decision declaring "pen packs' to be admissiblein toto, we know of no such case, and our
research has revealed none. The State, however, citesto Russell v. State, 670 So.2d 816 (Miss. 1995)
to support this alegation. However, Russell can be distinguished on its facts. The gppdlant in Russell
complained of the introduction of his "pen pack” because of the details contained regarding his prior
convictions. His grievance was that the "pen pack” " contained information far beyond the mere existence of
each of the prior convictions™ | d. a 829. We held that those "pen packs' were relevant to prove beyond a
reasonable doubt the two statutory aggravators. 1 d. at 831 (emphasis added). We did not hold that "pen
packs' will be admissble in toto during the sentencing phase of atrid.

193. Therefore, the true inquiry isasmpleissue of redevance. This evidence was dearly irrdevant in the
determination of whether Randdl had committed another capitd offense or felony involving the use or threat
of violence to the person. There was no dlegation nor was there any proof that the robbery and the murder
were in any way gang related. It isfurther irrdevant as to whether the murder of Eugene Daniels was
committed in the course of arobbery. Again, there was no argument nor proof that the robbery wasin any
way gang rdated. Therefore, any evidence of gang membership or affiliation was amply not relevant to
edtablish elther of the statutory aggravators at issue here.

194. Randall directs our attention to the United States Supreme Court's decision of Dawson v. Delaware,
503 U.S. 159, 112 S. Ct. 1093, 117 L. Ed. 2d 309 (1992) and this Court's decision in Walker v. State,
740 So.2d 873 (Miss. 1999). However, both cases are factualy distinguishable from the case at bar. In
Dawson, the defendant was convicted of first degree murder. He entered into a stipulation which provided:

The Aryan Brotherhood refers to awhite racist prison gang that began in the 1960's in Cdiforniain
response to other gangs of racid minorities. The separate gangs cdling themsaves the Aryan
Brotherhood now exigt in many state prisons, including Delaware.

Dawson, 503 U.S. at 162, 112 S. Ct. at 1096.

1195. The defendant entered into this tipulation in exchange for the State's agreement not to cdl an expert
witnesses to testify about the Aryan Brotherhood. 1 d. The United States Supreme Court flatly rejected a
per se ban of the admission of evidence concerning one's belief and associations a a sentencing Smply
because those beliefs and associations are protected by the First Amendment. 1d. at 165, 1097. The Court
said "because the prosecution did not prove that the Aryan Brotherhood had committed any unlawful or
violent acts, or had even endorsed such acts, the Aryan Brotherhood evidence was aso not relevant to help
prove any aggravating circumstance.” 1d. at 116, 1098. The Court went on to say that there may be
ingtances when such association is relevant. They gave as an example proof that a defendant's membership
in an organization that endorses the killing of any identifiable group might be relevant to ajury's
determination into whether a defendant will be dangerous in the future. 1d. The problem with the evidence
was that it never showed specifically how the defendant's affiliation in any way contributed to any of the
aggravating circumstances. The Court was offended that the stipulation only established the defendant's
abstract bdiefs. 1d. Importantly, the Court specificaly declined to address the issue of whether this error



was harmless.

1196. In our decison in Walker, the defendant was questioned excessively about gang signs and threats
during the guilt phase of histrid. However, there was not any testimony offered to show that he actualy
was a member of agang until the sentencing phase of histrid. The State never did produced any evidence
to support its claim regarding gang affiliation. Therefore, we conducted areview pursuant to Miss. Code
Ann. 8 99-19-105 (3)(c) (Supp. 1998). We considered whether his death sentence was based upon an
arbitrary factor. We rdlied on our oft stated rule that during the sentencing phase of a death penalty case,
the State is limited to offering evidence that is relevant to one of the aggravating circumstancesincluded in
Miss. Code Ann. § 99-19-101. | d. at 885 (citing Jackson v. State, 672 So0.2d 485, 487 (Miss. 1986)).
We held that the testimony injected an impermissible factor into the sentencing process and we remanded
the case for anew sentencing hearing.

197. Although the Walker facts are distinguishable this issue so implicates Miss. Code Ann. § 99-19-105
(3)(a) which gtates that with regard to the death sentence, this Court shall determine "whether the sentence
of deeth was imposed under the influence of passion, prejudice or any other arbitrary factor.” Although
Randall makes no reference to this statute, he apparently argues its terms. He states: "[T]his Court can't
imagine the jury'simpressions as it repesatedly perused through the pen pack's vivid descriptions of Mr.
Randdl's gang symboal tattoos indicating that Mr. Randd| has a 6-point star and dagger, the word "BUL"
and adollar Sgn tattooed on hisarm, the letter "G" on his chest, and the word "DOG" with a pitchfork
tattooed on hisleft hand. Asif gang symbols alone were not prejudicid enough, the jurors were dso able to
read the words 'black gangster disciples over and over again under the caption of ‘'GROUP
AFFILIATION' in the socid admission interview contained in the pen pack.”

198. The State argues that the error, if any, was harmless. However, the record shows, as Randall argues,
that the prosecutor did focus the jury's attention on the pen pack by employing the jury to "[g]o to the pages
of this document [i.e., the pen pack] and look at his record. Look a how he has conducted his behavior
over the years." Since the jury was alowed to take this evidence into the jury room, these prejudice was
accentuated. Standing done, any dleged gang membership or &ffiliation is not relevant. Thisis not to say
that it might not become so for rebutta purposes depending on circumstances in the next tridl.

Consequently, unless a proper foundation islaid in the next tria which would make gang membership
relevant, this information has no reason to be before the jury.

. WHETHER THE PROSECUTORIAL MISCONDUCT DURING THE SENTENCING
PHASE OF RANDALL'SCAPITAL MURDER TRIAL REQUIRESTHAT THE DEATH
SENTENCE BE VACATED

199. Randall next asserts that the prosecution engaged in misconduct which requires his desth sentence
now be vacated. He alleges that the prosecution’'s misconduct violated his congtitutiond right to afair tria
under the Sixth and Fourteenth Amendments of the United States Condtitution and under Article 3, 88 14
and 26 of the Mississippi Condtitution.

A. Whether the Prosecution Improperly Minimized and Misrepresented the Jury's Role and
Level of Discretion in Determining Whether Randall Should be Sentenced to Death

1100. Randall first asserts as error the prosecution's statement to the jury that they only had a"smadl role" in
determining whether Randdll should receive the death sentence. Randdl additiondly aleges that the



prosecution improperly and falsaly ingtructed the jury by telling them that they must sentence Randdll to
degth if they found that the aggravating circumstances outweighed the mitigating factors by any degree. The
fallowing is the language of which Randdl complains:

Y ou are required to follow the law. Under the oath you are required to deliberate and properly
congder the law as it relates to the facts. Nobody is going to kill Mr. Randall today. What we are
requesting on behdf of the State of Missssppi is that you impose what the state L egidature has
alowed and demandsin a case of this nature. When and if Mr. Randall receives the death penalty,
you are not killing him. You are not physically involved in that process. Your decision plays a
role, but only a small role.

(emphasis added).{101. The State argues that because Randal made no contemporaneous objection, he
has walved thisissue for gpped. The State refers usto our decisonsin Evansv. State, 725 So.2d 613,
670 (Miss. 1997) and Davis v. State, 660 So.2d 1228, 1255 (Miss. 1995) to support its claim.

However, "we have long held unwarranted and improper remarks of adigtrict attorney would warrant
reversal where there was 'most extreme and intolerable abuse of his privilege, even without defendant
attorney'sobjection.” Williams v. State, 445 So.2d 798 (Miss. 1984). Thisruleis applicable here and we
may properly address this issue on its merits notwithstanding the lack of a contemporaneous objection.

1102. In Williams, we were confronted with a different prosecutoria comment. The prosecutor in
Williams commented on the "eight automatic stages of gpped” that the defendant would have the
opportunity to pursue. We addressed the assgnment of error notwithstanding the lack of contemporaneous
objection. Although, the subject of the comments was different than that in the case presently before us, the
fundamentd principles annunciated are equaly gpplicable here.

11103. We condemned closing arguments by the prosecution which atempt to lighten the burden on the jury
when passing upon alife or death issue. We said:

The argument made by the prosecuting attorney to the jury thet their verdict was not "last word" was
clearly erroneous and would ordinarily be consdered highly prgudicid. . . in adeath pendty case a
jury should never be given false comfort that any decision they make will, or can be, corrected.

Id. a 811 (citing Hill v. State, 432 So.2d 427 (Miss. 1983)). It isSgnificant for our purposes here that
we dso sad: "Therefore, we emphasize that the jury's verdict at the sentencing phaseisthe single
most important stage of the process of determining whether the defendant will live or die." 1d.
(emphasis added).

1104. The State in Williams requested that we set forth the proper subject for argument. Although we
found that we have the authority to provide a definitive answer, we declined to do so. Although we did not
make any hard and fast rule, we did offer valuable guidance:

The structure of the capitad sentencing system enacted by our Legidature places the entire sentencing
burden on the jury. No judge or other officid within our system has the power to impose the sentence
of death; only thejury. Therefore, if under our system the capital sentencing jurors are dlowed to
consider or speculate that any death verdict they may return may later be vacated on appellate review
can only have the effect of lessening the sense of responsibility our law has devolved upon them.

Sentencing a citizen to deeth is the respongbility vested by law in our juries. Any matter presented



to such jurors which would allow them to shift their awesome responsibility to othersis simply
contrary to our law. . . We hold, therefore, that no argument may be made to the jury regarding
gppellate review or any other matter which might reasonably be expected to cause a juror to
consider that he or she shares with anyone other than hisor her eleven fellow jurors that
responsibility of determining whether the defendant will be sentenced to death.

Id. at 811-12 (emphasis added).

1105. Our decison in Wiley v. State, 449 So.2d 756 (Miss. 1984), was handed down within the same
month as Williams. In Wiley, we reiterated our rule that when a prosecutor's argument informs the jury
that their verdict is subject to aright of goped, such argument condtitutes reversble error. 1d. at 762. We
then emphasized, that "the rationale of the Howell [v. State, 411 So.2d 772 (Miss. 1982)] decisonis
designed to secure the individua juror's sense of responsbility for the fate of the accused.” |d. We dso
dated that any prosecutor making, what we termed, a"last word” argument is"asking for amigrid.” 1d. The
fundamenta principle underlying our Satementsis that:

Under our law thejury isthe sole player in the judicid process who may vote to send an accused to
die. They done make that determination and dl review is then conducted with a presumption of its
correctness. While ajury isnot literdly "the hangman,” only they may supply the hangman's victims.
All notions of justice require that the jurors as individuals, and as a body, recognize and
appreciate the gravity of their role.

Id. (emphasis added). See also Williams v. State, 544 So.2d 782 (Miss. 1987).

1106. The State believes that arguments by the defense somehow opened the door for its arguments
regarding the "small rol€’ of the jury by the following statements of defense counsd:

Will you kill Armon Randal? Y ou St here and it is easy to write - - to use apen. It iseasy to fill out a
piece of paper. It isvery smple. And then it getsfiled, it moves on, they take him, he is on degth row,
they have the paper, it isdone. Just like a commander that saysfire, just as effective as the person
who pullsthe trigger asit is the person who gives acommand to do so.

Y ou will make the decision one way or the other.

Now, that al goesto resdua doubt. That al goesto whether or not you can find - - whether or not

you are going to ignore dl that and find that you could kill somebody, where you have to make that
decision now to kill Armon.

* k%

One day you are going to ask yoursalvesif you made the right decison and you have got to take that
into consderation now more than ever, because for the firgt time, thisistruly alife and desth decison.
It is not afigure of gpeech.

*k*

Will it be desth? Will it be the end of Armon Randall? Will it be the end of a human being?Isit atime



to kill, or will it belife?

1107. We have dready rejected an opening the door argument regarding prosecutorial arguments which
use gppellate review to minimize the respongibility of thejury in Williams, 445 So.2d at 812. "The
defendant does not ‘invite comment on appelate review by reminding the jury that it isthe legaly
congtituted authority for deciding whether the defendant will live or die. . . Both prosecutors and defense
counsd in find argument to the jury at the sentencing phase should focus on the decison the jury is charged
by law with making whether the defendant will live or die” 1d.

1108. The State refersto Ballenger v. State, 667 So.2d 1242 (Miss. 1995) where we stated that "an
exception exigts where the objectionable statement was invited or respongve to the statement of the
defense counsd and has been recognized by the United States Supreme Court in Darden v. Wainwright,
477 U.S. 168, 106 S. Ct. 2464, 91 L.Ed.2d 144 (1986) and United Statesv. Young, [470 U.S. 1, 105
S.Ct. 1038, 84 L.Ed.2d 1 (1985)]". However, Randall did not open the door. He did emphasize the
gravity and importance of the jury's decison. He explained that: "Y ou will make that decison one way or
the other. Y ou will decide desth, you will decide life without parole - without the hope of parole, that is” As
the preceding discussion makes clear, the jury does have avitd, crucid, and incredibly important rolein the
sentencing process. Aswe advised in Williams, the prosecution and defense should focus on the decison
the jury will make, the decison between life and death. Thisis exactly what counsd for Randal did.
Randall's comments needed no rebuttal, and this argument by the State is without merit.

1109. Randdl tells us that this was not the only instance of prosecutoria misconduct. He dso complains of
the following arguments.

But once you find aggravating circumstances, the State does not have to shift the boulder from one
sdeto the other. If the aggravating circumstances outwei gh the mitigating circumstances ever
so dlightly, then upon the law you are to impose the sentence of death.

*k*

In this case you have benefit of those aggravating circumstances, beding these convictions, another
capitd murder conviction. Y our responsibility in this caseis pretty straight forward. The aggravating
factors far outweigh the mitigating factors and it is only the dightest tip. Y our decison is very difficult.
The facts are not. However, when we ask you the questions during voir dire, you agreed that if
the facts and the law demanded a death verdict, you could do it. So on behalf of the Sate of
Mississippi, we believe that the facts and the law demand a death verdict against Mr. Randall,
and we request you do so.

(emphasis added).

1110. Randall asserts that the prosecution’s argument "divest[ed] the jury of its 'portentous duty of deciding
an accused'sfate. Wiley v. State, 449 So.2d 759, 762 (Miss. 1984). He reminds us that our law does
not require ajury to sentence a defendant to death under any circumstances by quoting the following
language from L eatherwood v. State, 435 So.2d 645, 650 (Miss. 1983)):

Under our capital murder statute, when an accused is found guilty of capita murder arisng out of
robbery, he then becomes subject to ajury finding that he should be executed if the jury feds that the
factsjudtify it. However, his execution is not mandated and the jury may properly find that he



should be sentenced to life in prison. They may so find whether the defendant puts on evidence of
mitigating circumstances or not.

(emphasis added).

1111. When the State's argument is read in isolation, it gppears Randall's assertion is correct. However,
oncethisisread in context, we are inclined to agree with the State, that the State was only commenting on
the weight and sufficiency of the evidence. Immediately following the language of which Randall now
complains, the State said:

It isnot a counting process. Y ou will be instructed. It is aweighing process. You weigh the
credibility and the weight, the severity, the impact of the testimony, the mitigating versus the
aggravating. When you do that, then you consider the potentia sentences that may be imposed.

*k*

The State of Mississippi brought this case and asks you now to consider and weigh the aggravating
versus the mitigating. And we believe at the conclusion of that evidence the aggravating
circumstances will, in fact, over weigh the mitigating circumstances, and on your oaths and
under the law as it permitsin this state, the proper sentence will be the imposition of deeth.

(emphasis added).

1112. However, thisis not an assertion that this Court takes lightly, and we caution the State to proceed
with caution in the next tridl.

B. Whether the Prosecutor Improperly Argued Victim Impact for the Victim of a Different
Murder

1113. Randall next complains that the prosecution improperly argued victim impact regarding his previous
cgpita murder conviction. We agree. In its closing arguments during the sentencing phase, the prasecution
sad:

MR. WARD: . . .I wish that we had some choices today. Miss. Leis dead.(2) Mr. Danidls s dead.

We don't have that choice. If we could go back and turn back everything that Mr. Randall has done,
Lord knows we would be doing that today. | don't want Mr. Randall to go to the penitentiary. | want
these people back, just like the families do, but we can [sic] do that.

MR. CROSBY: Objection for the argument for sympathy when heistold not to.
THE COURT: Overruled.

*k*

MR. WARD: The families of the first murder - - the second capitd murder victim, whose trid was
first, had some respongibilities. They came and they sat in trial and they waited and they hoped
for justice, and a verdict of life without parole was rendered in that case.

MR. CROSBY : Objection, you Honor, improper argument.



T HE COURT: Move on.

MR. WARD: They did not have the benefit - -
MR. CROSBY: Objection to improper argument.
THE COURT: Let's move on.

MR. WARD: - asinthis case -

MR. CROSBY : Objection, your Honor. He is continuing with his argument. Y ou told him to move
on.

THE COURT: Heis going to move on.

MR. WARD: In this case you have the benefit of those aggravating circumstances, being these
convictions, another capital murder conviction. Y our responsbility in this caseis pretty sraght
forward. . .

(emphasis added).

1114. The State assarts, asit did in part "A," that this argument is proceduraly barred because Randal did
not ask the trid judge to admonish the jury to disregard these comments or request amistria. However, as
inpart "A," wemay ill properly address thisissue on its merits under Williams v. State, 445 So.2d 798
(Miss. 1984) where we said: "we have long held unwarranted and improper remarks of adigtrict attorney
would warrant reversa where there was 'most extreme and intolerable abuse of his privilege, even without
defendant attorney's objection.” Due to the continued and insstent nature of the State's conduct, even after
being ingructed to "move on," the sairit of the rule announced in Williams has been satisfied here.

1115. Randal likens his Stuation to the onein Stringer v. State, 500 So.2d 928 (Miss. 1986). In
Stringer, the prosecutor introduced pictures of avictim from amurder separate from the one for which he
was on trid. The prosecutor also showed the jury a dide-show of these pictures during the closing
arguments for both the guilt and sentencing phases. During the sentencing phase, the prosecutor “reminded
the jury that Stringer did not receive the death pendty in histria for the murder of [the other victim], and
emphasized that: [T]hisismy last chance. Thisisthe Sate of Missssppi'slast chance. Thisis the rdatives of
[the other victim'g] last chancefor retribution.” Id. a 935. We began our discussion by saying that the
pictures were not overly gruesome, and that "[t]he question in this caseis primarily one of rdlevance.” | d. at
934. We noted that the prosecutor had introduced the photographs to get a "second bite at the gpple.” 1d.
a 935. We sad: "Just as alack of evidence taints [the sentencing phase], so does the admission of
irrdlevant or inflammeatory evidence™ I d.

1116. Randall also refersto Mack v. State, 650 So.2d 1289 (Miss. 1994), where we were confronted
with an alegation of improper dicitation of persona characterigtics of avictim and thet victim's family. We
sad that this evidence "asis rdlevant to the crime charged is admissble, notwithstanding an objection that
it bears on the victim's character.” 1 d. at 1324 (citing Hansen v. State, 592 So.2d 114, 146 (Miss. 1991)).

1117. The State claims it was responding to defense counsdl's repesated arguments of resdua doubt. The
State refersto the following arguments:.



Y ou don't have a Stuation where someone has got a conviction, went out and disregarded the law and
did anything. This conviction on the bass of the same messthat you heard in thistrid happened - - the
events happened before the charge that you presided over.

We disagree. The State's ingnuation to the jury that justice was not served for Le's family because
Randall only received a sentence of life without parole, in no way establishes that Randdl did, in fact,
commit the other murder.

1118. The State dso clamsthat it was entitled to discuss the circumstances of the prior convictionsin order
to prove the aggravating circumstance that Randall was previoudy convicted of another capital offense or of
afeony involving the use or threat of violence to a person. We disagree. The State's appedsto thejury to
impose the deeth pendty in retribution for Le's family were improper. The State introduced Randall's pen
pack. The pen pack was the evidence for his prior cgpitd murder conviction. Retribution on behalf of Le's
family served no purpose save to inflame and prgjudice the jury.

. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY
ALLOWING THE PROSECUTION TO PRESENT THE UNDERLYING DETAILSOF
RANDALL'SPRIOR FELONY CONVICTIONSWHERE SUCH EVIDENCE WASNOT
NECESSARY TO ESTABLISHING THE EXISTENCE OF ANY STATUTORY
AGGRAVATING FACTORS

1119. Randdl's next clams that the trial court committed reversible error by dlowing the State to present
the facts and details underlying Randall's prior convictions for capital murder and armed robbery. Randall
clamsthat they were not rlevant, and as such, denied him of hisright to afair trid under the Sixth, Eighth,
and Fourteenth Amendments of the United States Congtitution and Article 3, sections 14, 26 and 28 of the
Missssppi Condtitution. Specificaly, Randdl finds error with (1) the introduction of a copy of an indictment
asapart of the pen pack; and (2) certain testimony from an accomplice, Chris Payne, which elicited details
of the prior capitd murder.

1120. The two aggravating circumstances submitted by the State were that (1) Randall was previoudy
convicted of "another capita offense or of another felony involving the use or threat of violence to the
person,” and (2) the murder of Eugene Daniels was committed during the course of arobbery. Randal
assertsfirg that the indictment for armed robbery was unnecessary because it did not prove a prior
conviction. The indictment only proved that he wasindicted for the offense. He tells us the only effect of its
introduction was to highlight that it involved the use of ahandgun. In support, he citesto Bean v.
Oklahoma, 392 P.2d 753, 756 (Okla. Crim. App. 1964), which held that "the information does not prove
the conviction but only that charge wasfiled. . .[and] isin no manner proof of aformer conviction.” 1d. at
756. He next complains of the following portion of Payne's testimony:

Q. Infact, you and this defendant, Armon Randdl, followed Kim Chi Le and her husband, Tim Bui
from their gore in Biloxi, to their home in Gulfport?

A.Yes, Sir.

Q. When they got to their home in Gulfport, when getting out of their van, Armon Randal went up to
Mr. Bui, on the passenger Sde, dong with yoursef?

A.Yes, dr.



[colloquy on defense counsd's objection omitted]

Q. When y'dl got up to the passenger side door, Miss Lewas il in the driver's seat, wasn't she?
A.Yes, gr.

Q. And you hit Mr. Bui in the head with your gun?

A.Yes, gr.

Q. What did y'dl get from that armed robbery and murder?

A. Not but abag of cucumbers.

1121. Randdl refers usto our decisonsin Walker v. State, 740 So.2d 873, 886 (Miss. 1999) and
Jackson v. State, 672 So.2d 468, 487 (Miss. 1996) and reminds us that the State is limited during the
pendty phase of trid to introducing evidence that is relevant and necessary to the existence of the
aggravating circumstances. He asserts that the above quoted testimony and the indictment were irrdlevant
and prgudicid.

1122. Randall concedes that under our decison in Williams v. State, 684 So.2d 1179, 1195-96 (Miss.
1996), "the jury must know at least some of the details of the prior conviction." However, he asserts that
here, the details of his prior conviction were not necessary because capital murder and armed robbery are
gatutorily defined as aggraveting circumstances. Thus, he argues that merdly introducing the convictionsis
aufficient.

1123. Hefirdt refers usto Miss. Code Ann. § 99-19-101(5)(b). This lists as an aggravating factor "another
capitd offense or another felony involving the use or threat of violence to the person.” Hetdlls us that
because capitd murder is per se acapitd offense, a certified copy of the prior judgment "would have been
more than sufficient” to satisfy the requistes of 8101(5)(b).

1124. He applies this same reasoning to his conviction for armed robbery. Miss. Code Ann. 897-3-79
defines armed robbery as "felonioudy tak[ing] or atempt[ing] to take from the person or from the presence
the persond property of another and against hiswill by violence to his person or by putting such personin
fear of immediate injury to his person by the exhibition of adeadly wegpon." Randal clamsthat becausein
Wall v. State, 718 So.2d 1107, 1114 (Miss. 1998); Ashley v. State, 538 So.2d 1181, 1185 (Miss.
1989); and King v. State, 527 So.2d 641, 646 (Miss. 1988), we said that "armed robbery is a crime of
violence per s nothing other than a prior armed robbery conviction is necessary.

1125. He reminds us of Russell v. State, 670 So.2d 816 (Miss. 1995), where we said that "the trial judge
is not required to go beyond the face of the certificate of conviction to determine the vdidity of aprevious
conviction." 1d. at 831. The defendant in Russell presented an amost identica argument to the one Randall
asserts now. Russdll argued that his pen packs "contained information far beyond the mere existence of
each of the [prior] convictions.” 1d. at 829. In Russell this Court compared the case before it to the case of
Cabello v. State, 471 So.2d 332, 349 (Miss.1985), where the State introduced the following: a statement
from the defendant indicating his birth date and that he had previoudy gone by the name James Kenng;
copies of ahill of information showing that James Kenna had been convicted of armed robbery; copies of



court minutes showing that one James Kenna had been convicted of armed robbery on June 23, 1955; and
acopy of hismug shot from the Louisiana State Penitentiary. 1d. at 831.

1126. The defendant complained that the introduction of his mug shot was reversible error. We disagreed
and "recognized that while generally evidence of other crimes perpetrated by the accused is not admissible,
this principle loses its Sgnificance in the sentencing phase of a cagpital murder case, when "[a] prior
conviction ‘of another capitd offense or of afeony involving the use or threat of violence to the person' is
admissble ... as an aggravating circumstance to be considered by the jury in determining punishment.” 1d.
Although we did say that atrid judge is not required to go beyond the face of the document, we aso said
that "we did not say that the trial judge was prohibited from doing so." | d. (emphasis added). We
placed great emphasis on the reason for which the pen pack was introduced i.e., to prove the existence of
the statutory aggravators, and held that Russdll's assgnment of error was without merit. 1 d.

1127. Randd next relies on our decison in Jackson v. State, 684, So.2d 1213, 1236 (Miss. 1996) where
we sad: "acertified copy of the judgement done has been found by this Court to be sufficient evidence of a
prior crime. Berry v. State, 575 So0.2d 1, 14 (Miss.1990); Minnick v. State, 551 So.2d 77, 96
(Miss.1988), rev'd on other grounds sub nom. Minnick v. Mississippi, 498 U.S. 146, 111 S.Ct. 486,
112 L.Ed.2d 489 (1990) and thus "there was no basis for the circuit court to make extensive inquiry into
the facts behind [the defendant's] prior conviction.” However, Randdl's reliance is again misplaced. The
defendant in Jackson asserted the State had failed to prove the aggravating circumstance that he had
committed a prior "felony involving the use or threat of violence to the person within the meaning of Miss.
Code Ann. § 99-19-101(5)(b) in alovers triangle incident because the gun he had used was inoperable
and separate kidnaping charges against him were dropped.” 1d. Thus, we said the above-quoted language in
rejecting the argument that the State had failed to mest its burden of proof.

1128. Randall next refers usto decisions of other jurisdictions where it is error to admit the details of a prior
crime where the prior crime is by definition an aggravating circumstance. He citesto Bigbee v. State, 885
S\W.2d 797, 811 (Tenn. 1994); Rhodes v. Florida, 547 So.2d 1201, 1204-05 & n.6 (Fla. 1989); and
Perkinsv. Alabama, CR-93-1931, 1999 WL 1046438, at *81 (Ala. Crim. App. Nov. 19, 1999).
However, both Randall and the State cite to our decison in Williams v. State, 684 So.2d 1179 (Miss.
1996), and Williams does answer the question.

1129. In Williams, we said:

Asagenerd rule, "in the sentencing phase of a capita case, aprior conviction 'of another capita
offense or of afelony involving the use or threat of violence to the person’ isadmissible ... asan
aggravating circumstance to be consdered by the jury in determining punishment.” Cabello v. State,
471 So.2d 332, 347 (Miss.1985), cert. denied, 476 U.S. 1164, 106 S.Ct. 2291, 90 L.Ed.2d 732
(1986), citing Gray v. State, 351 So0.2d 1342, 1345 (Miss.1977), cert. denied, 446 U.S. 988, 100
S.Ct. 2975, 64 L.Ed.2d 847 (1980); See Johnson v. State, 476 So.2d 1195, 1208 (Miss.1985).

InCabell o, the Court was confronted with the issue of the use of a mug shot of the defendant used
during the sentencing phase. We found that while "[t]he use of mug shots at trid is generdly prohibited
on the basis that the evidence of other crimes perpetrated by the accused is not admissible.... this
principle loses sgnificance in the sentencing phase of a cepitd case"Cabello v. State, 471 So.2d
332, 347 (Miss.1985), cert. denied, 476 U.S. 1164, 106 S.Ct. 2291, 90 L.Ed.2d 732 (1986).
Likewise, while Williams prior fdlony of armed robbery at trid is generdly prohibited because such



may show the propensity by the accused to commit another Smilar crime, this principle loses
sgnificance in the sentencing phase of a capitad case. Knowledge of a past crimeis needed in order
for the jury to consder whether an aggravating circumstance exists in determining punishment.

Williams contention with this generd ruleisthat while a prior offense may be introduced for sentence
determining purposes, the prosecution cannot list the details of the prior conviction. Williams fears that
telling the jury that he once before robbed a man while widding a knife may lead the jury to believe
that he has the propensity to use knives, and thereby link him to the knife used on Karen Ann Pierce.
Thetrid judge entered into evidence duly authenticated copies of an indictment and commitment

order reflecting a prior 1973 conviction of armed robbery with aknife. During ord arguments before
this Court, Williams argued that the jury should have been provided with a certified copy of the
conviction which merely told jurors of the existence of the prior felony involving the use or threet of
violence to the person, minus the use of aknife.

Williams argument is not only legdly incorrect, it dso placestrid courtsin a catch-22 of sorts, for the
following reason: Before the jury can sentence a defendant to capital punishment, the jury must assess
whether an aggravating circumstance exists. Miss. Code Ann. § 99-19-101 (Cum. Supp.1993). If
"[t]he defendant was previoudy convicted of another capitd offense or of afelony involving the use or
threat of violence to the person,” then such can condtitute an aggravating factor. Miss. Code Ann. 8
99-19-101(5)(b). Moreover the statute authorizes that "[i]n the [sentencing] proceeding, evidence
may be presented as to any matter that the court deems relevant to sentence, and shdl include matters
relaing to any of the aggravating or mitigating circumstances.” Miss. Code Ann. 8 99-19- 101(1).
The evidence offered for this purpose must meet the "'beyond a reasonable doubt” standard of proof.
In the sentencing phase of capitd trids, Satutory aggravating circumstances must be unanimousy
found beyond a reasonable doubt. White v. State, 532 So.2d 1207, 1219 (Miss.1988).

Thus, in order for the jury to assess whether an aggravating circumstance exists beyond a reasonable
doubt, the jury must know at least some of the details of the prior conviction involving the use or
threat of violence to the person. In order for twelve members to unanimoudy agree that a statutory
aggravator under § 99-19-101 exists, they must be able to know about the crime that took place
ealier, evenif that crime indicates that the defendant has the propensity to commit crimes of violence
widding the same type wegpon. Agreaing with Williams contention further hamstrings atria court by
dlowing acrimind defendant to later argue on apped that the statutory aggravator of a"prior felony
involving the use or threat of violence to the person” could not have been found unanimoudy beyond a
ressonable doubt since the jury only looked at a sterile indictment, without reviewing the totdlity of
facts surrounding the earlier felony. Because Williams reasoning puts atrier in a catch-22, cregting an
opportunity to put the trid court in error when exercisng either option, we decline to limit the trid
court to submitting only an indictment which notes that the defendant committed armed robbery
previoudy, and that armed robbery is a crime involving the use or threst of violence to the person.

This Court has previoudy addressed an argument Similar to Williams argument in Nixon v. State,
533 So.2d 1078 (Miss.1987), cert. denied, 490 U.S. 1102, 109 S.Ct. 2458, 104 L.Ed.2d 1012
(1989). Nixon had previoudy been convicted of rape, and his previous conviction was being
introduced in his capital murder case for sentencing purposes. Nixon's indictment order for the prior
rape dated that he "assaulted and ravished” hisvictim. I d. a 1099. Nixon had pled guilty to the
indictment. We acknowledged that those words "were not required.” 1 d. at 1099. Nevertheless, "[w]



hen considering whether Nixon's prior offense was one involving the use or threat of violence the
Court should be mindful that it behooves the prasecutor to prove the existence of each aggravating
circumstance beyond areasonable doubt.” 1d. a 1099. Likewise, in Williams case, we ought to be
mindful that the prosecutor gill must prove an aggravating circumstance beyond a reasonable doubt,
and that he should have enough leeway to do so.

Once the defendant has been convicted fairly in the guilt phase of a capita trid, the presumption of
innocence disappears. Delo v. Lashley, 507 U.S. at 278, 113 S.Ct. at 1225-26 (1993). The
procedural semantics engaged while determining guilt are not played so gingerly when determining
sentencing. The purpose of a capita crime sentencing hearing is to determine whether the defendant
desarves life, life imprisonment without the possibility of parole, or the desth sentence. Common sense
dictates that a death sentence is the enhanced step above alife imprisonment sentence. We have held
that enhanced punishment relates to the conduct underlying the previous convictions. Evans v. State,
422 So0.2d 737, 742 (Miss.1982), cert. denied, 461 U.S. 939, 103 S.Ct. 2111, 77 L.Ed.2d 314
(1983). Thus, the jury must be able to know about the conduct underlying the previous conviction in
order to assess that an aggravating circumstance exists, and thereby, appropriately return a sentence
of desth.

Taking Williams argument to itslogica end can best be found in the case of Conner v. State, 632
$S0.2d 1239 (Miss.1993). Conner aso involved the issue of whether the trid court wasin error for
introducing prior crimes in the sentencing phase of acapitd murder prosecution. In Conner, the trid
court Sated to the jury that "robbery isacrime of violence" when ingructing the jury regarding the
aggravating circumstance of a previous conviction for an offense involving the use or threet of
violence. The robbery previoudy committed by the defendant Conner involved an attempt to snaich
cash from a cash regigter in a store and the record did not indicate that Conner had a wegpon on that
occasion. Conner merely reached over the counter in the presence of the store clerk and seized the
money from the cash register. Our statute defines the crime of robbery as the act of taking another's
persond property "by violence ... or by putting such person in fear of someimmediate injury to his
person.” Miss. Code Ann. § 97-3-73. If we gpplied Williams verson of what the trier should have
done, then defendants like Conner would not have had the opportunity to tell the jury about the details
of their previous conviction, in order for the jury to determine that an aggravating circumstance
exised. Under Williams suggestion, the Conner jury would only have been told that the defendant
Conner was previoudy found guilty of committing a robbery and the statute defines robbery as an act
involving the use or threat to the person. The jury could not have taken into account the details of the
preceding events, and thereby, never have known that Conner did not brandish aweapon in taking
the money out of the cash regigter.

In Conner's case, having the jury know the extent of his conduct in his previous conviction not only
was needed 0 that they could unanimoudy determine beyond a reasonable doubt whether an
aggravating circumstance existed, but aso the jury’s knowledge of the underlying details may have
helped Conner because some members of the jury might have considered his past robbery as not
amounting to an aggravating factor due to hislack of using awegpon. Thus, agreeing with Williams
contention may actudly hurt defendants in some ingtances. Therefore, this Court declinesto carve out
aspecid exception for personsin Williams pogtion by limiting the trid judge to presenting the jury
with only aclean, Serile record of the existence of the prior conviction.



The United States Supreme Court articulated this dilemmabest in Johnson v. Mississippi, 486 U.S.
578, 108 S.Ct. 1981, 100 L.Ed.2d 575 (1988). Contrary to the opinion expressed by the
Missssppi Supreme Court, the fact that petitioner served time in prison pursuant to an invalid
conviction does not make the conviction itself rdevant to the sentencing decison. The possble
relevance of the conduct which gave rise to the assault charge is of no sgnificance here because the
jury was not presented with any evidence describing the conduct--the document submitted to the jury
proved only the facts of conviction and confinement, nothing more. I d. at 585-86, 108 S.Ct. at 1986.
Even the United States Supreme Court accepts the fact that the jury must be told at least the facts
surrounding the previous conviction, and have the conduct described if relevant in sentencing.

Williams relies on the following cases for support, Foster v. State, 508 So.2d 1111, 1115
(Miss.1987), and Gdlion v. State, 469 So.2d 1247, 1249 (Miss.1985). While Foster and Gallion
both stand for the genera proposition that when impeaching by proof of convictions, details of the
crime areinadmissble, Williams case has nothing to do with impeachment. Evidence of a prior
conviction of armed robbery with a knife was given to the jury not to impeach, but rather to determine
whether an aggravating circumstance existed. Again, nothing unnecessary was given to the jury. They
were not told that the prior victim had his throat dashed or whether the prior victim's injuries resulted
in degth. They were only told that the wegpon used in the armed robbery was a knife. Without proof
of use of awegpon, there was no armed robbery, only simple robbery.

We find that the trid court committed no error in presenting to the jury the details of Williams past
crimewhich aso involved aknife. Admission of such was not only relevant, it was needed so the jury
could assess beyond a reasonable doubt that an aggravating circumstance existed from his conduct in
his past crimind activity. We find this issue to be without merit.

Williams, 684 So.2d at 1195-97.

111.30. Based on the foregoing discusson, Randal's assgnment of error is without merit. Almost every case
cited in the discusson above contained, inter dia, an indictment introduced againgt the defendant during the
sentencing phase. We never found such inadmissible. Additionaly, the testimony of Chris Payne did not
elicit unnecessary details. The jury was gpprized of the basic facts from the first murder of which Randal
was convicted. Given the State's burden of proof, the information introduced againgt Randall was necessary
to prove the statutory aggravators. Consequently, this assgnment of error iswithout merit.

1131. Randal aso assertsthat even if we find that the details of his prior conviction are appropriate, that
Miss. R. Evid. 403 till required their excluson. However, as the State argues, Rules 101 and 1101(b)(3)
date that the Rules of Evidence do not gpply to sentencing hearings. Thus, this argument is aso without
merit.

IV.WHETHER THE DEATH SENTENCE ISA DISPROPORTIONATE PENALTY
GIVEN THE FACTSAND CIRCUMSTANCESOF THISCASE AND ISNOT
SUPPORTED BY THE JURY'SFINDINGS

A. Whether the Trial Court's Jury Ingtruction S-10-B Was I mproper

11132. Randall next complains that the following jury ingruction dlowed the jury to sentence him to deeth
with nothing more than tort foreseeghility:



To return the death pendty in this case you must first unanimoudy find from the evidence beyond a
reasonable doubt that one or more of the following facts existed:

1. That the Defendant actudly killed Eugene Danidls, or

2. That the Defendant contemplated that lethal force would be employed
3. That the Defendant attempted to kill Eugene Daniels

4. That the Defendant intend that a killing take place.

1133. The State asserts that because Randall did not object to thisinstruction at trid, he is procedurally
barred from raisng thisissue now. Evansv. State, 725 So.2d at 670. However, as Randall argues, our
decisonsin Cole v. State, 666 So0.2d 767, 782 (Miss. 1995), Pinkney v. State, 602 So.2d 1177 (Miss.
1992), and Clemonsv. State, 593 So.2d 1004, 1005 (Miss. 1992), alow us to address the merits of an
otherwise procedurdly barred issue where there is plain error in violation of congtitutiond rights.

11134. Randal's argument begins by noting that the jury only found that Randdl "contemplated thet letha
force would be employed." He asserts that by merely quoting Miss. Code Ann. 899-19-101(7)(d), the jury
was alowed to sentence him to death on nothing more than tort foreseegbility. He relies on White v. State,
532 So.2d 1207 (Miss. 1988), which states:

We are less than certain of the precise difference between Subsection (c), "the defendant intended
that akilling take place,” and Subsection (d), the defendant contemplated that Iethal force would be
employed." Subsection (c) has reference to the defendant's menta purpose and design that someone's
life be taken. But what of Subsection (d)'s contemplation of letha force? The two surely are not
synonymous, athough "contemplate” is one synonym for intend. See Roget's International Thesaurus
8653.7 (4" ed. 1977). This alone excludes the notion that Subsections (c) and (d) describe two
mutualy exclusve categories of culpability.

Careful atention to the King's English, definitiond and grammatica, lead to the view that Subsection
(¢) issubsumed in Subsection (d), for we cannot imagine a case in which a defendant intended that a
killing take place but somehow did not contemplate use of lethal force. In this sense, Subsection (¢)'s
"intended that a killing take place’ is surplusage and may with profit be set aside. But the converseis
not necessarily so. One may contemplate lethal force while stopping short of a definite plan or
design to kill. In a sense, Subsection (d) describes a contingent intent. Where, as a part of pre-
crime planning, a defendant includes in his plans the substantial probability that fatal force
will be employed, Subsection (d) is satisfied. On the other hand, mere tort foreseeability - - an
objective, reasonable man approach - - fallswell short of what the statute requires.

White, 532 S0.2d at 1220-21 (emphesis added).

1135. Randd| asserts that because the jury found " contemplation” done, the language of White required the
jury to find that he had some sort of "pre-crime,” "contingent intent,” or plan that establishes amenta Sate
beyond mere foreseeability or reckless indifference to human life. We agree. The State notes that the jury
sent the trid judge a note gating: "Judge, our question is on Section A. Must we al unanimoudy agree on
the same number 1, 2, 3, or 4in Section A ;" to which the judge responded "Y es, you must dl unanimoudy
agree on the same one or more of numbers 1, 2, 3, or 4 in Section A in order to proceed to Section B."



Y, thisfalsto curethe faid flaw with the ingtruction. The testimony at trid was that the parties who were
involved intended to commit arobbery. While there was testimony that Randdl was armed, the jury did not
find that Randal actudly killed Daniels, attempted to kill Daniels, or intended that akilling take place.
Because the ingtruction failed to properly ingtruct the jury on the mentad state required, this ingtruction was
erroneoudy given.

B. Whether the Evidence Was I nsufficient to Support a Finding that Randall Contemplated
that L ethal Force Would be Employed.

1136. Randall next asserts that even if we find that the jury was properly instructed, the evidence presented
by the State was insufficient to sustain afinding that he contemplated that Ietha force would be employed.
We agree.

11137. On gpped, "we review the evidence and reasonable inferences which may be drawn therefrom in the
light most consstent with the verdict. We have no authority to disturb the [jury] verdict short of a
conclusion on our part that upon the evidence, taken in the light most favorable to the verdict, no rationa
trier of fact could have found the fact at issue beyond areasonable doubt.” White v. State, 532 So.2d
1207, 1220 (Miss. 1988). Thisisthe guide for testing the lega sufficiency of the evidence to support a
finding under 899-19-101(7). Smith v. State, 729 So.2d 1191, 1218 (Miss. 1998).

1138. Randall again compares the facts of his case to thosein White v. State, 532 So.2d 1207 (Miss.
1988). The defendant and his brother were convicted for the murder of a grocery store owner. The owner
was killed during a robbery and witnesses saw the defendant fleeing the scene with agun in his hand.
Randd| emphasizes that dthough we found this was sufficient under our fdony-murder statute, we said: it
was enough that [defendant] was an active participant in the robbery of Poo-Nanni€'s Café in the course of
which Lewis waskilled by one of the participants. Our Legidature has directed, however, that greater
culpability be required before the pendty of desth may beinflicted.” White, 532 So.2d at 1221. Randall
aso draws our attention to the fact that we found there was "no indication which robber killed [the victim],
or that any of the three contemplated in advance that letha force would be employed.” I d.

11139. Such isthe case here. Randal argues that the aleged plan between the group was to sted cocaine
and money from the apartment. No one expected Danidls to be home. Instead, they contemplated Cowart
to open the door, and hoped that once she recognized Johnson, she would open the door. Randall further
argues that according to the State's witnesses, Randdll did not even confront Danidsinitialy, but rummaged
through the gpartment looking for the cocaine. All of the State's witnesses tetified that Daniels was shot
following his attack on Thomas. After Daniels grabbed Thomas, Williams began to yd| that "he [Daniels]
was going to kill him [Thomag]."

11140. The State argues that the facts show that Randall, dong with his co-defendants, planned the robbery,
that he was armed, that he held Daniels at gunpoint, and that Randall and Stokes approached the victim
with guns drawn when Danidls grabbed Thomas. Thus, according to the State, this was sufficient to giverise
to the reasonable inference that Randal "included in his plans the substantia probakility that letha force
would be used during the commission of the armed robbery to insure the robbery's success and to avoid
arrest.” Smith v. State, 729 So.2d 1191, 1218 (Miss. 1998)(quoting Abram, 606 So.2d at 1043).
However, as Randd| argues, the jury did not find beyond a reasonable doubt that Randal killed Daniels,
that Randdll attempted to kill Danids, or that Randdll intended that a killing take place.



1241. The mere possession of agun when there is no evidence that there was a plan to kill, although
sufficient under the felony-murder statute, does not establish that there was a"substantia probability that
fatd force will be employed.” White, 532 So.2d at 1220.

C. Whether Death isa Disproportionate Penalty in This Case

11142. Under Miss. Code Ann. 8 99-19-105(3)(c), we must consder "whether the sentence of desth is
excessve or disproportionate to the pendty imposed in Smilar cases, consdering both the crime and the
defendant.” We agree with Randal that the death sentence is disproportionate here.

1143. Randd| reminds us of Bullock v. State, 525 So.2d 764, 770 (Miss. 1987) where we said that "Our
point isthis. when you review al of the other capital cases decided since Bullock, no capital defendant has
had a death sentence affirmed in this state where the sole finding was that he contemplated lethd force.
James Stringer, Sr.'s death.” Although the State cites to awhole host of cases to show that the deeth
sentence was not disproportionate, Randall correctly assertsthat al of the cases relied on by the State
involve a defendant who was (1) found to have killed, attempted to kill and/or intended to kill, (2) was at
least the "ingtigator” or mastermind of the crime, and/or (3) the co-defendant was aso sentenced to degth
or was not subject to sentencing by ajury. While the co-defendants testified that Randall and Stokes both
pointed guns a Danidls, thereis no proof as to who actudly killed him. The jury specifically declined to find
that Randd| killed or attempted to kill Daniels. Additionaly, Stokes only received life in prison and the other
co-defendants entered into plea agreements which spared their lives. Because the only fact, as found by the
jury, was that Randall "contemplated” letha force, the death sentence was disproportionate based on the
findings of fact as determined by the jury. However, on retrid, other facts may be developed sufficient to
support a death sentence.

IV.WHETHER THE ERRORSTAKEN TOGETHER ARE CAUSE FOR REVERSAL

1144. Randdl's last assertion of error isthat, with respect to the penalty phase of Randdl'strid, the
cumuletive effect of the errors require areversa when they deny the defendant the right to afair trid.
Williams v. State, 445 So.2d 798, 814 (Miss. 1984). He aso reminds us that "the fundamental respect
for humanity underlying the Eighth Amendment's prohibition againg crud and unusud punishment givesrise
to agpecid 'need for rdiability in the determination that desth is the gppropriate punishment' in any capitd
case." Johnson v. Mississippi, 486 U.S. 578, 584, 108 S. Ct. 1981, 100 L. Ed. 2d 575 (1988). The
impact of many "near errors’ will have a grester impact in acapital case. 1d. For the foregoing reasons as
discussed in this "Part Two,” we agree.

CONCLUSION

11145. For these reasons, the judgment of the Harrison County Circuit Court isreversed, and this caseis
remanded to that court for a new trid consistent with this opinion.

1146. REVERSED AND REMANDED.

PITTMAN, CJ.,SMITH, AND COBB, JJ., CONCUR. DIAZ, J., CONCURSIN PART.
McRAE, P.J., CONCURSIN RESULT ONLY.EASLEY, J., DISSENTSWITHOUT
SEPARATE OPINION. BANKS, P.J., CONCURSIN PART AND DISSENTSIN PART
WITH SEPARATE OPINION JOINED BY McRAE, P.J., WALLER AND DIAZ, JJ.



BANKS, PRESIDING JUSTICE, CONCURRING IN PART AND DISSENTING IN
PART:

1247. | agree with the result reached by the majority. | write separately to note my disagreement with the
disposition of the issue regarding the testimony of a co-defendant in awholly separate crime regarding the
details because the details of the crime are not at issue in the instant case.

11148. One of the statutory aggravating factors dleged by the state is that Randall has been previoudy
convicted of another capitd offense or of afeony involving the use or threat of violence to the person. Miss.
Code Ann. § 99-19-101 (5)(b). The previous crimes here alleged are capital murder and armed robbery.
Capitd murder is by definition a capital offense. Likewise, armed robbery is a crime which, as a matter of
law, involvesthe use of threet or violence. Miss. Code Ann. § 97-3-79. This Court has repeatedly held that
armed robbery isacrime of violence per se. Wall v. State, 718 So. 2d 1107, 1114 (Miss. 1998); Ashley
v. State, 538 So.2d 1181, 1185 (Miss.1989); King v. State, 527 So0.2d 641, 646 (Miss.1988)). In
Connor v. State, this Court gpproved an ingtruction to that effect in a capital sentencing hearing. 632 So.
2d 1239, 1268 (Miss. 1993). Clearly, then there is no need for testimony as to the details of the crimein
order to meet the prosecution's burden of proof. These crimes are irrebutably within the statute.

11249. The mgority suggests that we are bound by our decison in Williams v. State, 684 So.2d 1179
(Miss. 1996), to approve this evidence. | disagree. Beyond its approva of the use of the indictment to
show the nature of the crime charged, the Williams decison is flawed. It proceeds on the falacious
premise that unless the state is alowed to present the details of the previous crime, defendants would be
barred from presenting evidence that they did not engagein violence. Connor was cited as an example.
There the previous offense was neither robbery nor armed robbery but attempted robbery. Thereisan
initial question whether an attempted robbery isa per se crime of violence which this Court in Connor,
answered in the affirmative. 632 So. 2d 1239, 1268 (Miss. 1993). More importantly to the present
analyss, however, isthe fact that based upon the conclusion, the Connor court gpproved an instruction
that robbery isacrime of violence as a matter of law. I d. It follows that no defendant may successfully
argue otherwise. Thereis no need for the state to show details when it is entitled to an ingtruction that the
crimeis one of violence as amatter of law. Had the crime been one for which no such ingruction would be
proper, the Stuation would be different.

1150. Additiondly, thereis nothing in Connor or any other decison of this Court, nor in the defendant's
argument, which would prevent a defendant from raisng the details of the previous conviction in an atempt
to mitigate the effect of its disclosure. Of course, should a defendant do so, the state would be alowed to
explore those details, not to prove the conviction, but to the extent necessary to address those aspects of
the details which the defendant offersin mitigation.

11151. The Williams court's reliance on what the United States Supreme Court said in Johnson is equaly
flawed. 684 So0.2d 1179, 1197 (Miss. 1996). That court merely held that the state may not rely upon the
fact of a conviction which has been overturned. Johnson v. Mississippi, 486 U.S. 578, 585-86, 108
S.Ct. 1981, 1986 (1988). It expressed no opinion as to whether the conduct of the defendant which gave
rise to that conviction might be reevant to the sentencing inquiry. I d. Clearly that conduct is not relevant to
whether he had been convicted which is the statutory aggravator at play there and here. In order to be
relevant that conduct must either relate to another aggravating factor or be offered to rebut mitigating
evidence.



1152. Based on the foregoing analys's, where a defendant has been convicted of a crime which meetsthe
criteriafor the aggravator per se, such that the Sate is entitled to an ingtruction to that effect even the
indictment is suspect as necessary to prove the nature of the offense. Clearly, however, the "some details’
language in Williams should not be construed so broadly as to encompass the Payne testimony here.
Where the previous felony conviction may have involved athrest of violence which would not be shown
from amere reading of the indictment or record of the conviction. "Some detail" should be alowed in such a
case to show that the statutory requisite for an aggravator is met. Where, as here, the crimes are both
capita and per se violent, however, no such detall is required to show that the aggravator exists. The only
evidence beyond the indictment and record of conviction required is some proof that the person named in
those papersis the person here on trid. A mug shot from the prior case file may serve that purpose. Absent
adipulation, the testimony of an accomplice, a court officer or some other person with knowledge should
suffice to meet the dement of identification. There is no reason, however, to go into the detalls of that other
crime because such details are not rlevant to elther identity, the fact of conviction, or the requisite nature of
the crime.

1153. Because these details lack relevance and are also prgjudicia they violate our capital sentencing
scheme and due process of law. | would ingtruct the trid court to exclude the Payne testimony on remand.

McRAE, PJ.,, WALLER AND DIAZ, JJ., JOIN THIS OPINION.

1. Therecord reflects Randall advised the Court, and thus the State, in chambers on day one that he would
be taking the position that VVan Court would be unavailable. However, Judge Waker emphasized for the
record that no motion was made and no arguments were heard in chambers on that first day.

2. The State argued before the trid court that the State's inability to cross-examine Van Court would violate
its confrontation rights. However, we have said that "[i]t is well established by prior decison[s] of this Court
that the right of confrontation under the Sixth Amendment of the United States Condtitution and the
Missssippi Condtitution does not inure to the benefit of the State in prosecuting crimind cases.” Butler v.
State, 702 So0.2d 125, 129 (Miss. 1997). See also Parker, 606 So.2d at 1139.

3. Lewasthe murder victim in the case of Randal's first cgpital murder conviction.



