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IRVING, J,, FOR THE COURT:

1. Thisaction arose out of acomplaint filed by G. V. Kirkland against Chinita Land Development, Inc.,
Juanita Rose, president of Chinita, and William Lambert (the defendants). Kirkland aleged that Chinita had
breached the lease agreement executed by Chinita and himsalf. The lease agreement had been subleased by
Kirkland to William Lambert. Kirkland asked the lower court to deem both leases vaid and enjoin the
defendants from interfering with hislesse rights. He further demanded an accounting of money owed to him
and asked for an award of attorney's fees and court cogts. In response, the defendants filed an affirmative
defense assarting that the lease alowed termination without notice following a default by the lessee for more
than fifteen days and that such default did occur. The defendants further sought late rentals and fees,
damages for Kirkland'sfiling of alis pendens{2 and attorney's fees and court costs. Thetrid judge, Sitting
asthetrier of fact, ruled that Kirkland failed to meet his burden of proof and therefore denied his complaint.
The judge also denied the defendants request for fees and costs. Finding no reversible error, we affirm.

FACTS



2. In 1978, Rose, co-owner of Chinita Land Development, Inc., leased property to Kirkland which he
used for an automotive repair business. In 1986, Kirkland, with the authorization of Rose, subleased the
property to Lambert. Doris Sager Kirkland, Kirkland's former wife, routindy paid Kirkland's bills, which
included the rent payment to Rose. In 1990, the payments were not paid in atimely fashion on severd
occasons. At times, the checks were late, while others were returned due to insufficient funds. The parties
disagree about the payments and the events pertaining to them during the months of September and
October. Kirkland asserts that he sent the checks, but Rose claims she never received them. In October, a
month Rose claims she never received a payment, Rose conferred with Lambert and agreed to terminate
the lease with Kirkland and grant anew lease to Lambert, thereby also terminating Kirkland and Lambert's
sublease agreement. Neither Rose nor Lambert notified Kirkland of this termination of the old agreement
and crestion of the new one until November 2. Rose informed Kirkland by letter that his lease had been
terminated per the lease agreement which she clams authorized termination, without notice, following a
default. It isfrom this action thet the claim arose.

ANALYSISOF THE ISSUES PRESENTED
|. Burden of Proof

3. Kirkland asserts that the trid judge committed manifest error when he ruled that Kirkland hed failed to
meet his burden of proof. While acknowledging that it was not possible to reconcile the differences
between the plaintiff's witnesses and the defendants, the tria judge nevertheless adjudged that the evidence
was insufficient to prove by a preponderance of the evidence that Kirkland had ddlivered the payments. In
short, the judge ruled that Kirkland had failed to meet his burden.

4. Kirkland disputes the trid judge's findings and points to the testimony of Violet Harrisin support of his
argument that the trid judge erred. Harris testified that she accompanied Doris to Rose's house when Doris
delivered the September payment. Harris dso testified regarding the events leading up to the ddlivery of the
September payment. Harris testified that she and Doris met Kirkland at the shop and obtained the check
from him. Doris put the check in an envelope, and the two of them delivered the check to Rose. Doris then
testified that she specificdly "handed [Rosg] the check.”

5. In regards to the October payment, Doris testified that she remembered going to Rose's home to deliver
the check. According to Doris, she was accompanied by Billy Faulk, one of her employees. She testified
that she took the check to the "side door" and recalled seeing severa children playing out in the back yard.
Billy Faulk corroborated this testimony and added that Doris had an additiona $10 bill with her to account
for the late fee. With the previoudy mentioned testimony, Kirkland argues that he did meet his burden.

6. Not surprising, Chinita Land and Rose assert thet the trid court did not err in finding that Kirkland failed
to meet his burden of proof. They point out that while Harris and Faulk testified that Harris and Faulk
accompanied Doris to make the September payment, neither of them was able to testify that they actudly
saw the checksin question. Harris, when cross examined, testified that she did not see the amount of the
check.2 Rose tedtified that she never received the checks that Harris and Faulk testified abouit.

117. Chinita Land and Rose argue that Kirkland's contention, that the decison of thetria judge was
manifestly wrong, is premised soldly on the fact that a greater number of witnesses testified on his behaf
than on hers. Chinita Land and Rose further point out that the chancellor, astrier of fact, was the sole judge
of the credibility of witnesses and that the number of witnesses has never been the standard of credibility.



We agree. "As ameatter of common sense as well as common law, the fact finder surdy must have the
benefit of viewing the manner and demeanor of the witnesses." Culbreath v. Johnson, 427 So. 2d 705,
708 (Miss. 1983). "Thetrid judge saw these witnesses testify. Not only did he have the benefit of their
words, he aone among the judiciary observed their manner and demeanor. He was there on the scene. He
smelled the smoke of battle” Id.

18. Thelaw iswell settled that the findings of fact of atrid judge, Stting as the fact finder, will not be
disturbed unless they are manifestly wrong or clearly erroneous. Cotton v. McConnell, 435 So. 2d 683,
685 (Miss. 1983); UHS-Qualicare, Inc. v. Gulf Coast Community Hospital, Inc., 525 So. 2d 746, 754
(Miss. 1987). Of course, when the tria judge has utilized an erroneous legal standard, no deferenceis
required upon appellate review. Brooks v. Brooks, 652 So. 2d 1113, 1117 (Miss. 1995).

119. There will be conflicting tesimony in nearly every case, and it is within the province of the trier of fact, in
this case the judge, to determine which version of the factsis more credible. Here the judge did just thet.
We are required to view the evidence in the light most favorable to sustaining the lower court's finding.
Gossett v. Sate, 660 So. 2d 1285, 1294 (Miss. 1995). We, adhering to our standard of review, cannot
say that the trid judge was manifestly in error or used an erroneous lega standard in his determination;
therefore, we uphold hisruling.

II. Waiver of Right to Rescind

1110. Kirkland argues that Chinita Land waived any right it may have had to rescind the contract due to
default by continuoudy accepting the late payments. Kirkland cites Matheny v. McClain, 161 So. 2d 516
(Miss. 1964), as authority for the podition that the right to rescind a contract is waived by a party who, after
discovery of facts which would entitle him to rescind, treats the contract as a subsisting obligation and leads
the other party to believe that the contract is dtill in effect.

111. Kirkland asserts that even though his payments were late on several occasions, each time Rose and
Chinita Land accepted the payments adong with the late fee, the acceptance served as a continuance of the
contract. These actions, Kirkland argues, acted as awaiver of Chinita Land and Rose's right to rescind.

112. Thisargument by Kirkland is directly contradicted by the express terms of the |ease agreement.
Paragraph X statesin pertinent part that:

[1]n the event the Lessor shdl fail to exercise any right, power or option immediately upon the same
arigng, such falure shall not be construed as a waiver of the right to exercise that right, power
or option at a subsequent time, and failure on the part of the Lessor to insist upon a strict
compliance with any of the terms of this agreement by Lessee shall not be construed as a
waiver of the right of Lessor to insist upon such strict compliance in the future.

(emphasis added). In light of the clear and unambiguous terms of the contract, Kirkland's argument
concerning awaiver is patently untenable. Nothing said in Matheny supports Kirkland's contention that the
express terms of the lease agreement should be ignored. Chinita Land's right to terminate the lease
agreement was a recurring right based upon reoccurring defaults on the part of Kirkland. Accordingly, we
affirm the decison of the tria court.

113. THE JUDGMENT OF THE CHANCERY COURT OF HARRISON COUNTY IS
AFFIRMED ON DIRECT AND CROSSAPPEALS. ALL COSTSOF THISAPPEAL ARE



ASSESSED TO APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERS, CHANDLER AND BRANTLEY, JJ., CONCUR.

1. Thelis pendenswas ordly dismissed at trid.

2. The specific question was. "[D]id you ever see the amount of the check, or do you have those kind of
details?'



