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COBB, JUSTICE, FOR THE COURT:

1. On March 4, 1999, Cameron Todd was indicted in the Chickasaw County Circuit Court on three
counts of sexud battery and one count of fondling perpetrated againgt afemae child who was under the age
of fourteen at the time of the adleged incidents2) The jury was unable to reach averdict in Todd's firgt trial.
In Todd's second trid, he was convicted and sentenced to twenty years imprisonment with eight years
suspended on each of the three sexua battery counts and ten years with eight years suspended on the
fondling count. Thetria judge denied Todd's pogt-tria motions. Aggrieved, Todd now appedls, raising the
following five issues (which have been edited for darity):

|. THE VERDICT ISAGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE.

Il. THE TRIAL COURT VIOLATED TODD'SRIGHT TO A FAIR TRIAL WHEN IT
REFUSED TO ORDER A NEW TRIAL AFTER THE PROSECUTION WASREVEALED
TO HAVE SUPPRESSED EXCULPATORY EVIDENCE.

IIl. THE TRIAL COURT ERRED IN ADMITTING EVIDENCE OF UNRELATED ACTS
OF ADULTERY WITH ADULTSBY TODD, AND IN REFUSING TO PERMIT
IMPEACHMENT OF THE STATE'SCORROBORATING WITNESS TRANCES FORD
CONCERNING THE ALLEGED ADULTERY.

V. THE TRIAL COURT ERRED IN REFUSING TO ALLOW THE ADMISSION OF A



LETTER PURPORTEDLY WRITTEN BY [E.K.]¢2 RECANTING HER CHARGES
AGAINST TODD.

V. THE TRIAL COURT ERRED IN GIVING INSTRUCTION S-1-A, AND REFUSING
INSTRUCTION D-8, ASA CONCLUSIVE PRESUMPTION THAT A MINOR UNDER
THE AGE OF FOURTEEN ISINSUFFICIENTLY MATURE TO CONSENT TO SEX IS
ARBITRARY AND, THUS, UNCONSTITUTIONAL.

2. Concluding that Todd's assgnments of error are without merit, we affirm the jury's verdict and the
sentence impaosed by the circuit court judge.

FACTS

113. In December of 1996, E.K., aminor then 12 years old, moved to Chickasaw County to live with her
aunt. Apparently both of her parents were incarcerated on some type of sexua abuse chargesinvolving E.
K.

4. According to E.K.'s testimony, she had four sexua encounters with Todd, a Houston, Mississippl,
police officer. On thefirst occasion, Todd came to the aunt's home about a week before E.K.'s thirteenth
birthday, and Todd fondled E.K. smultaneoudy while having sex with the aunt and a second woman named
Melissa Williams (Williams). EK. further testified that Todd returned two weeks later and had sexud
intercourse with both E.K. and Williams while the aunt watched. On the third occasion, Todd took E.K. to
a secluded location where they had sexud intercourse in the back of Todd's patrol car. On the fourth and
final occasion, Todd again took E.K. to the same location and again had sexud intercourse with her. On this
occasion, Todd told E.K. that she looked like she was 23 years old, and E.K. told him that she was
actualy only 13 yearsold. Todd did not respond to this statement, but apparently he did not approach her

again.

5. On cross-examination, E.K. conceded that Todd aso came to the house on many occasions for officia
police business, such as domestic disturbances and reports of a prowler. E.K. dso admitted to having
fdsdly sworn out an affidavit accusing another man of raping her and to having lied to a socid worker about
sexud encounters with aman in Tupdo and afictitious 15-year-old boy. E.K. further admitted to having
participated in the burning of a neighbor'strailer for which Williams took respongihility. Finaly, the defense
attempted to introduce a letter purportedly written by E.K. recanting her charges against Todd. However,
E.K. denied having written the letter, and the trid court did not admit into evidence.

6. E.K.'s testimony was corroborated in part by that of Todd's former partner, Trances Ford. Ford
tetified that on one occasion he accompanied Todd to E.K.'s home on police business, but that he | eft
Todd alone at the house for about 30 minutes at Todd's direction. Ford also testified, over defense
objection, that Todd later said that he had a sexud encounter with both the aunt and Williams while Ford
was gone. Thisliaison seems to coincide with E.K.'s account of the first encounter when she was fondled
while Todd had sexua relations with the two adult women. Ford also repeated a later conversation taking
place after Todd's indictment in which Todd asked Ford questions about semen testing. On cross-
examination, Ford admitted that he himsdlf had been involved in sexud reaions with Williams at the aunt's
house. Todd did not testify in his own defense.

117. The jury found Todd guilty on al counts. During the course of post-trial motions, Todd tried once again



to authenticate the letter purportedly written by E.K., both through the expert testimony of handwriting
andy4 Lillian Hutchison (who clamed that the letter was certainly written by E.K.) and by chalenging the
testimony of Tim Hester (who claimed to have faked the letter by tracing other writings of E.K.). Todd also
argued that the prosecution improperly failed to turn over exculpatory statements made by Williamsto a
polygraph examiner in which she denied E.K.'s dlams of having had sexud intercourse with Todd in
Williamss presence.

8. Ultimatdly, the trid court concluded that since both parties had equal accessto Williams, Todd was not
prejudiced by the State's failure to turn over the statement to Todd. The court further held thet the letter
purported to be written by E.K. was not properly authenticated and was therefore inadmissible.

ANALYSIS

|. THE VERDICT ISAGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE.

9. Todd's first argument is that the only direct evidence againgt him, the testimony of E.K. hersdf, isnot
credible. Specificaly, Todd asserts that because E.K. (1) fasdy accused Jmmy Anders of rape, (2)
claimed to have had sex with afictitious 15-year-old boy, (3) claimed to have been 17 years old, and (4)
did not admit her involvement in the burning of a neighbor's mobile home, E.K.'stestimony is sufficiently
impeached s0 asto render it insufficient to serve as the sole basis for Todd's conviction. The State responds
that, even assuming that E.K.'s credibility was impeached, the weight of the State's evidence was only
diminished, but Todd's evidence had no weight at dl. Therefore, snce Todd himsdlf did not testify to refute
E.K.'stestimony, and the three witnesses Todd offered, failed to refute it, the State argues that E.K.'s
testimony is sufficient to support the conviction no matter how serioudy impesched it is.

{110. During the tria, Todd called only three witnessesG) First was Jmmy Hester, brother of Tim Hester
and an acquaintance of E.K., who was offered to authenticate the letter in which E.K. alegedly recanted
her charges againgt Todd. Hester testified, outside the presence of the jury, that he had known E.K. for a
little more than 2 years and had received 5 letters from her. He admitted to the trid judge that he had not
seen E.K.'s handwriting in over two years. Thetrid judge, after hearing the tesimony and scrutinizing the
signatures, sustained the State's objection, and Hester's testimony was not presented to the jury. Next was
Thomas Crawford, aformer jailer, who E.K. had accused of sexud offenses. Crawford's direct testimony
was quite brief, and conssted basically of stating that E.K. had filed fase charges againgt him. On cross-
examination, the D.A. asked Crawford: "you don't know athing in the world about this case [Todd's
prosecution], do you?' Hisreply: "No, Sr." On redirect, Crawford testified that the sheriff had "relieved him
of hisduties’ asajaller, because of accusations by afemae inmate that Crawford had sex with her a the
jal. There was no testimony which in any way linked E.K. to this other dlegation of Crawford'sillicit sexud
activities. The third witness was Delois Rhodes, a justice court deputy clerk who took an affidavit from
E.K. and her aunt alleging that E.K. had been raped by Jmmy Anders. E.K. admitted on direct
examination that this affidavit was false, but claimed that she Sgned it because her aunt had threatened her.

T11. This Court's tandard of review for clams that a conviction is againg the overwhelming weight of the
evidenceisasfollows:

[This Court] must "accept as true the evidence which supports the verdict and will reverse only when
convinced thet the circuit court has abused its discretion in falling to grant anew trid." A new tria will



not be ordered unless the verdict is so contrary to the overwheming weight of the evidence that to
dlow it to sand would sanction "unconscionable injustice.”

Crawford v. State, 754 So.2d 1211, 1222 (Miss. 2000)(internal citations omitted). We have also held:

[T]he unsupported word of the victim of asex crimeis sufficient to support a guilty verdict where the
testimony is not discredited or contradicted by other credible evidence, especidly if the conduct of the
victim is congstent with the conduct of one who has been victimized by a sex crime,

Crossv. State, 759 So.2d 354, 356 (Miss. 1999). The credibility of awitnessis aquestion for the jury.
Pleasant v. State, 701 So.2d 799, 802 (Miss. 1997).

112. Todd argues that E.K.'s admission that she had previoudy lied about other sexua encounters,
including the admitted fabrication of rape charges, discredits her testimony and rendersit insufficient to be
the sole basisfor his conviction. We disagree. EK. fredly admitted to her past fabrications, which she
claims were the product of coercion by her aunt. Her testimony with regard to Todd appears to be free of
her aunt's influence, and Todd offers no testimony or evidence other than the suppressed |etter which
contradicts E.K.'s account of events. We conclude that proof of past deception on the part of E.K. is not
sufficient to render her tesimony per se without weight. The jury was fully capable of taking her past
deceptions into account in assessing her credibility. Consequently, we conclude that the trid court did not
abuse its discretion in denying the motion for anew tria or INOV.

II. THE TRIAL COURT VIOLATED TODD'SRIGHT TO A FAIR TRIAL WHEN IT
REFUSED TO ORDER A NEW TRIAL AFTER THE PROSECUTION WASREVEALED
TO HAVE SUPPRESSED EXCULPATORY EVIDENCE.

113. Todd next argues that the prosecution improperly concedled exculpatory evidence by not informing
Todd of Mdlissa Williamss polygraph exam. However, Todd concedes that the polygraph exam would
have been inadmissble. Instead, he argues that had he known that Williams had passed the exam, he could
have called her as awitness and been confident that her testimony could have withstood cross-examination,
since she could dways have just responded to the State with claims of having passed a polygraph test
whether it was admissible or not.

{24. InBrady v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 10 L.Ed.2d 215 (1963), the U.S. Supreme
Court established the principle that " suppression by the prosecution of evidence favorable to an accused
upon request violates due process where the evidence is materia ether to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecution.” However, the Supreme Court has since held
that not al failures to disclose exculpatory evidence condtitute reversible error. Kyles v. Whitley, 514 U.S.
419, 434, 115 S. Ct. 1555, 131 L.Ed.2d 490 (1995). Rather, the question is whether thereisa
“reasonable probability” that the verdict would have been different but for governmentd evidentiary
suppresson which "undermines confidence in the outcome of thetrid." Kyles, 514 U.S. at 434 (citing
United Statesv. Bagley, 473 U.S. 667, 678, 105 S. Ct. 3375, 87 L.Ed.2d 481 (1985)).

115. In determining whether a Brady violation has occurred, thus mandating a new trid, this Court gpplies
the four-prong test articulated in King v. State, 656 So.2d 1168, 1174 (Miss. 1995)(adopting four-prong
test from United States v. Spagnoulo, 960 F.2d 990, 994 (11th Cir. 1992)). The defendant must prove:

athat the State possessed evidence favorable to the defendant (including impeachment evidence);



b.that the defendant does not possess the evidence nor could he obtain it himsdf with any reasonable
diligence;
c.that the prosecution suppressed the favorable evidence; and

d.that had the evidence been disclosed to the defense, areasonable probability exists that the
outcome of the proceedings would have been different.

King, 656 So.2d at 1174.

116. The State assumes (for the sake of argument, at least) that the polygraph exam was favorable to Todd,
and concedesthat it did not disclose this information. However, the State suggests that because the
information was not in its exclusive possession and it made no effort to hide it, the information was not
suppressed, but was smply not disclosed. Further, the State asserts that Todd never even interviewed
Williams (who the State listed as a potential witness) and so did not exercise reasonable diligence. The
State dso argues that Todd has no basis for his conclusion that the jury would have believed Williams over
E.K. since the polygraph would have been inadmissble.

117. Todd concedes not interviewing Williams, but argues that his counsel was ethicaly precluded from
doing so outsde the presence of her attorney. This argument is disngenuous. Nothing precluded Todd's
attorneys from interviewing Williamsin the presence of her atorney and possibly learning about the
polygraph exam. Since the exam itself was inadmissble, merely learning from Williams that she had passed
the exam would have been just as useful to the defense as actudly recelving a copy of the results from the
State.

118. Todd aso clams that he and Williams had adverse interests since Williams was a potential witness
againg him. We disagree. It seems judt aslikely, if not more so, that Williams would have been inclined to
testify on Todd's behalf, snce an acquittal in Todd's case might have bolstered Williamss defense in any
future crimina proceedings againgt her. We will never know, because Todd's attorney's apparently did not
even try to interview her.

119. In any case, Brady requires a "reasonable probability” of a different outcome, not a mere possibility.
Todd could have cdled Williams as awitness, but declined to do so presumably because he thought the
jury would not believe her tesimony. The fact that awholly inadmissible polygraph test might bolster
Williamss credibility does not creete a reasonable probability of a different outcome. Thisissue is without
merit.

[Il. THE TRIAL COURT ERRED IN ADMITTING EVIDENCE OF UNRELATED ACTS
OF ADULTERY WITH ADULTSBY TODD, AND IN REFUSING TO PERMIT
IMPEACHMENT OF THE STATE'SCORROBORATING WITNESS TRANCES FORD
CONCERNING THE ALLEGED ADULTERY.

120. At ahearing on pretrial motions, Todd presented a motion in limine to exclude testimony by Trances
Ford regarding Todd's admission to intercourse with the aunt and Williams. The trid judge apparently
granted that motion, subject to reconsderation on rebuttal, Sating:

Asto number two about asking the witness Ford about extramarital sex with another adult, if |



understand it correctly, this occurred on the night of the same time that one of the times that Mr. Todd
is accused of that; and it's the State's podition that thisis part of the res gestae for the jury to get the
whole picture, but I'm of the opinion that this would be far too prgudicid than in the casein chief.

Now, if Mr. Todd opens the door, if he takes the stland and if he opens the door, then I'll revigit this
on rebuttd; but asto the case in chief State will not present any evidence or testimony about any
dleged statement by Mr. Todd about any extramarital affair or sex that he had with one Mdissa
Williams about the time that he's accused of having sex with [EK.].

121. Later, however, during Trances Ford's direct testimony, the following exchanges occurred:
Q. What did hetell you when he told you to leave?
A. He asked meto leave and said he would call me by the radio to come pick him up.
Q. How was he going to call you?

A. By theradio.

Q. And did you leave the house?

A.Yes, gr.

Q. Where did you go?

A. Nowherein particular.

Q. Did you drive around?

A.Yes, gr.

Q. How long was it before you had -- did the defendant cdl you?
A.Yes, gr.

Q. Ontheradio.

A.Yes, gr.

Q. And did you go back to the house?

A. Pulled into the front of the residence.

Q. How long was it when, how long was he in the house while you were out riding around?
A. | guess around 30 minutes more or less.

Q. So he stayed in the house for about 30 minutes.

A. | estimate that to be how long it was.



Q. Did he come out when you drove up?

A. Hewas standing out front when | made it there.

Q. Did he say anything about doing any investigation then?

A.No, sir.

Q. Where did y'dI go from there?

A. We drove around a while and ended back up at the police department.
Q. Did Officer Todd tell you what he was doing in that house?

BY MR. WAIDE: Y our Honor, if the Court please, | object to this; and he's again violating the
motion in limine that the Court ruled on.

BY THE COURT: Overruled. If | did, | didn't understand the question.
BY MR. WAIDE: Sr?
BY THE COURT: | didn't understand the testimony if | did. He may answer.

BY MR. WAIDE: Y our Honor, if the Court please, your Honor unequivocaly ruled on this, and he's
violaing the Court's ruling.

BY THE COURT: Y ou may proceed.

BY MR. HOOD: Y our Honor, may | develop it outside the jury? | don't want to get close to any of
the Court's rulings.

BY THE COURT: | said you may ask the question and he may answer. All right, Sir.

Q. Did Cameron Todd tell you what he was doing in that house while you left him there?
A.Yes, gr.

Q. What did hetell you?

A. He, Officer Todd, stated to me he had a sexua encounter. | guess that's the way to put it.
Q. Did hetdl you with whom?

A. Missy Williams and EK.'saunt.

121. Todd argues that this testimony isinadmissible evidence of prior bad acts and should have been
excluded under M.R.E. 404(b). Todd further arguesthat thetrid court compounded its error by denying
Todd the opportunity to impeach Ford's testimony with what Todd aleges are prior inconsstent statements.

a. Rule 404(b) and Ford's testimony.



122. Mississppi Rule of Evidence 404(b) ates:

Evidence of other crimes, wrongs, or actsis not admissible to prove the character of apersonin
order to show that he acted in conformity therewith. It may, however, be admissible for other
purposes such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or
absence of mistake or accident.

M.R.E. 404(b).
123. InNeal v. State, 451 So.2d 743, 759 (Miss. 1984), we said that:

Proof of another crime is admissible where the offense charged and that offered to be proved are so
interrelated as to congtitute a single transaction or occurrence or a closdy related sevies of
transactions or occurrences. Such proof of another crimeis dso admissble where it is necessary to
identify the defendant, where it is materia to prove motive, and there is an gpparent relation or
connection between the act proposed to be proved and that charged, where the accusation involves a
series of crimina acts which must be proved to make out the offense, or whereiit is necessary to
prove scienter or guilty knowledge.

We went on to say that "evidence of defendant's crimes against Bobby Ned and Mdanie Sue Polk were
admissible because they were integraly related in time, place and fact with the murder of Amanda Joy.” | d.
We have snce limited Neal, however, by holding that repeated references to other crimes which were not
necessary to prove the State's case may be overly prejudicial and result in reversible error. Flowers v.
State, 773 So.2d 309, 321 (Miss. 2000)(reversing where State tried defendant separately on each of four
murder counts and then repeatedly used evidence of al four killingsin same trid). Such prgudice and
evidence of prosecutoria overreaching are absent here. The record makes clear that the liaison to which
Ford dluded and the adleged fondling activities to which E.K. testified (without objection from Todd) were
the exact same transaction. The facts therefore much more closdaly parallel Neal than Flowers, and we
conclude that the State's legitimate interest in telling arationa and coherent story naturaly required the
revelation of the adultery with Williams and E.K.'s aunt which was integraly intertwined with the fondling of
E.K.

b. Impeachment of Ford's testimony with Defendant's Exhibit 9.

124. Todd next argues that the trid court dso erred in not alowing him to impeach Ford's testimony about
adultery. According to Ford, Todd told him that he [Todd] had sex with both E.K.'s aunt and Williams. In
an effort to impeach Ford, Todd atempted to offer into evidence part of the transcript of Todd's first trid in
which the State made a proffer of what Ford's testimony was going to be. According to Todd's
interpretation of this transcript, Ford's origina testimony was going to be that Todd had sex with EK.'s aunt
and Williams, while Todd only admitted to having sex with one of the women.

125. Asthe lower court noted when Todd first raised thisissue at trid, the prosecutor during the first trid
clearly stated that he was describing what he "believed” the testimony would be. Todd cites a number of
cases for the generd proposition that a witness may be impeached with prior inconsstent statements offered
either through witnesses who heard the statements or through testimony at prior trids. However, Todd cites
absolutely no authority for the proposition that a prosecutor's brief description of what he expects a
potentia witnesss testimony to beisthe equivaent of a prior statement of that witness for impeachment



purposes. Thisissueiswithout merit.

V. THE TRIAL COURT ERRED IN REFUSING TO ALLOW THE ADMISSION OF A
LETTER PURPORTEDLY WRITTEN BY E.K. RECANTING HER CHARGES
AGAINST TODD.

926. Missssippi Rule of Evidence 901(a) Satesthat "[t]he requirement of authentication or identification as
acondition precedent to admissibility is satisfied by evidence sufficient to support afinding that the matter in
guestion iswhat its proponent clams.” M.R.E. 901(a). Todd's interpretation of thisrule, apparently, isthat
if aparty can produce any evidence that a document iswhét it purportsto be, then the trid court must
congder it authenticated. We decline to adopt such an expansive view.

127. At ahearing on pogt-trid motions, Todd offered the following evidence in support of his clam that the
letter purportedly written by E.K., recanting her charges againgt Todd ,was authentic: (1) testimony by
Jmmy Hester that he recognized E.K.'s handwriting from having seen it on five letters to him, written two
years exlier, (2) testimony by handwriting analyst Lillian Hutchinson that E.K. wrote the letter, and (3)
Todd's efforts to impeach prosecution witnesses who denied the | etter's authenticity.(4) Balanced againg this
evidence are the following factud findings upon which the trid court relied in ruling againgt authentication:
(1) EKK. denied having written the letter, (2) Tim Hester admitted to having forged the letter, (3) the person
who provided the letter to Todd's counsel indicated that she received the letter from Tim rather than EK.,
and (4) an analyss by an examiner with the Mississppi Crime Lab indicating that authorship of the letter
could not be conclusively determined. Thetria court dso found thet Lillian Hutchison and Jmmy Hester
were not credible witnesses.

1128. A trid court's application of Rule 901 is reviewed for abuse of discretion. Ragin v. State, 724 So.2d
901, 903 (Miss. 1998). A trid court's ruling on the admissibility of testimony by an expert withessisaso
reviewed for abuse of discretion. Hall v. State, 611 So.2d 915, 919 (Miss. 1992). On the record before
us, we conclude that the trid court did not abuse its discretion in disregarding the testimony of Lillian
Hutchison, particularly in light of the trial court's stated concerns about her qudifications and her own
admission that she only compared the |etter to photocopies of E.K.'s handwriting rather than originals. Nor
did the tria court abuseits discretion in disregarding the testimony of Immy Hester, who admitted that he
had not seen E.K.'s handwriting in two years. Consequently, we have no bagis for finding an abuse of
discretion regarding the authentication of the letter itsdf, Snce the only other evidence supporting its
authenticity consgsted of vigorous cross-examination of witnesses who otherwise flatly denied the letter's
authenticity. This assgnment of error iswithout merit.

V. THE TRIAL COURT ERRED IN GIVING INSTRUCTION S-1-A, AND REFUSING
INSTRUCTION D-8, ASA CONCLUSIVE PRESUMPTION THAT A MINOR UNDER
THE AGE OF FOURTEEN ISINSUFFICIENTLY MATURE TO CONSENT TO SEX IS
ARBITRARY AND, THUS, UNCONSTITUTIONAL.

129. Findly, Todd argues that the trid court erred in not ingtructing the jury on the "mistake of age" defense.
Specificdly, Todd chalenges the trid court's denid of proposed Jury Ingruction D-8, which dates:

The Court ingtructs the jury thet, generdly, it isacrime to have sex with a child under fourteen (14)
years of age, and it is not necessary for the State to prove that the Defendant knew that the child was
under fourteen (14) years of age.



However, the Court further instructs you that it is a defense that the Defendant had a reasonable,
good faith belief that the child was over fourteen (14) years of age.

| charge you, therefore, that if you find that Cameron Todd had a reasonable, good faith belief that
[E.K.] was over fourteen (14) years of age, and that this belief was reasonable under the
circumgtances, then, in that event, your verdict must be not guilty, even if you find, beyond a
reasonable doubt, that Todd had sexua relations with [E.K.].

1130. Todd dso objects to the granting of Jury Ingtruction S-1-A, even though it lists the lements of each
crime named in the indictment and sates that "[i]f the State has failed to prove any one or more of the
above listed eements beyond a reasonable doubt, then you shall find Cameron Todd not guilty [on that
count]." Todd's sole basis for challenging Indruction S-1-A isthat it "made Todd gtrictly ligble if he had sex
with [E.K.], even if she had deceived him by lying about her age, and regardless of the amount of her prior
sexual experiences.”

131. Todd reliesexclusvely on Collins v. State, 691 So.2d 918 (Miss. 1997), which he interprets to
leave open the possihility of dlowing a"mistake of age" defense where supported by an evidentiary basis.
This interpretation, however, is based on dicta assessing the merits of Collinss defense to statutory rape
charges and concluding that Collinss clams of a mistake of age were "at best doubtful” given that he had
known the victim since her early childhood. Collins, 691 So.2d at 924-25. The rest of the opinion,
however, unambiguoudy rgects the "mistake of age" defense, at least in the context of Satutory rape. I d. at
924 ("At the heart of these statutesiis the core concern that children should not be exploited for sexua
purposes regardiess of their ‘'consent' . . . . Recognizing the defense of 'mistake of age’ would at best
frudtrate the purpose of both legidative enactments'). See also Danielsv. State, 742 So.2d 1140, 1144
(Miss. 1999)(citing Collins for the proposition that "neither consent nor ‘'mistake of age isadefenseto

capitd or statutory rape”).

1132. In the case sub judice, Todd is charged not with capital or statutory rape, but with fondling and sexua
battery. At the time of the aleged incidents, Missssippi's sexua battery statute sated:

A personis guilty of sexua battery if he or she engagesin sexua penetration with:

A child under the age of fourteen (14) years.

Miss. Code Ann. 8 97-3-95 (1993). Likewise, fondling is outlawed by § 97-5-23, which at the time
stated:

a Any person above the age of eighteen (18) years who, for the purpose of gratifying his or her lugt,
or indulging his or her depraved licentious sexud desires, shal handle, touch or rub with hands or any
part of hisor her body or any member thereof, any child under the age of sixteen (16) years, with or
without the child's consent . . . shal be guilty of afelony. ...

Miss. Code Ann. § 97-5-23 (1995).

1133. While the avallability of a"migtake of age" defense to charges of fondling and sexud battery appearsto
be one of first impression, we conclude that the reasoning should be the same as that employed in Collins



and that the plain language of each statute does not provide for any "mistake of age” defense.

1134. Todd aso attacks the congtitutiondity of denying a"mistake of age” defense. He theorizes that the
assumption that dl thirteen-year-olds are incgpable of consenting to sex is arbitrary and thus violates due
process, since the U.S. Supreme Court has struck down laws banning abortions predicated solely on the
age of the person seeking the abortion. Specifically, Todd relieson Bellotti v. Baird, 443 U.S. 622, 631,
99 S. Ct. 3035, 61 L.Ed.2d 797 (1979), in which the Supreme Court struck down a Massachusetts statute
which required parental notification and guaranteed parents a right to intervene when their minor child under
the age of 18 sought an abortion. Todd reasons that "[i]f the State cannot conclusively presume that a minor
of acertain ageisinsufficiently mature to decide to take another human life through an abortion, the State
cannot conclusively presumethat dl persons under fourteen (14) are so immature they cannot consent to
have sex."

1135. Todd has utterly misstated the holding of Bellotti v. Baird, which dso clearly sates that "athough
children are generdly protected by the same congtitutiona guarantees againgt governmentd deprivations as
are adults, the State is entitled to adjust itslegd system to account for children's vulnerability and their needs
for 'concern, . . . sympathy, and . . . paternd attention.'" Bellotti, 443 U.S. at 635 (quoting McKeiver v.
Pennsylvania, 403 U.S. 528, 91 S. Ct. 1976, 29 L.Ed.2d 647 (1971). See also Ginsberg v. New
York, 390 U.S. 629, 88 S. Ct. 1274, 20 L.Ed.2d 195 (1968)(upholding ban on sale of sexually oriented
magazines to minors under age of 17 even though ban would violate Firss Amendment if based upon sde of
same materid to adults); Morissette v. United States, 342 U.S. 246, 251 n.8, 72 S. Ct. 240, 96 L.Ed.
288 (1952)(noting that in statutory rape cases, victim's actua age was determinative regardless of
defendant's reasonable belief that victim had reached age of consent). Thisissue iswithout merit.

CONCLUSION

1136. Because we conclude that the assgnments of error set forth by Cameron Todd are without merit, we
affirm the judgment of the Chickasaw County Circuit Court.

137. COUNT |: CONVICTION OF SEXUAL BATTERY AND SENTENCE OF TWENTY
YEARSWITH EIGHT YEARS SUSPENDED AND TWELVE YEARSTO SERVE, WITH
CONDITIONS, IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONSAFFIRMED. COUNT I1: CONVICTION OF SEXUAL BATTERY AND
SENTENCE OF TWENTY YEARSWITH EIGHT YEARS SUSPENDED AND TWELVE
YEARSTO SERVE, WITH CONDITIONS, IN THE CUSTODY OF THE MISSISSIPPI
DEPARTMENT OF CORRECTIONS AFFIRMED. COUNT I11: CONVICTION OF SEXUAL
BATTERY AND SENTENCE OF TWENTY YEARSWITH EIGHT YEARS SUSPENDED
AND TWELVE YEARSTO SERVE, WITH CONDITIONS, IN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONSAFFIRMED. COUNT 1V: CONVICTION
OF TOUCHING A CHILD FOR LUSTFUL PURPOSES AND SENTENCE OF TEN YEARS
WITH EIGHT YEARS SUSPENDED AND TWO YEARSTO SERVE, WITH CONDITIONS,
IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS
AFFIRMED. APPELLANT SHALL PAY ALL FINESAND FEESIN ACCORDANCE WITH
THE PAYMENT SCHEDULE ASSET OUT BY THE ORDER OF THE CHICKASAW
COUNTY CIRCUIT COURT.

PITTMAN, CJ.,SMITH, PJ., WALLER, DIAZ AND EASLEY, JJ., CONCUR. McRAE,



P.J., CONCURSIN RESULT ONLY.CARLSON AND GRAVES, JJ., NOT
PARTICIPATING.

1. Although the victim's aunt was a'so named in thisindictment, she pled guilty and is not a party to this
apped.

2. Thevictimisidentified only by initids.

3. Four other witnesses were cdled by the defense during the post trid motions for anew tria and for
JNOV, but the circuit judge found them unpersuasive and denied the motions.

4. Specificaly, Todd tried with some success to get E.K. to admit that only she knew enough details about
her life to write the letter. He aso makes much of Timmy Hester's inability to repesat his forgery on the spur
of the moment in a courtroom with different lighting and writing conditions. Since Hester claimed to have
spent at least aweek forging the letter, we do not consider this to be as probative as does Todd.



