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McRAE, PRESIDING JUSTICE, FOR THE COURT:

1.  The motion for rehearing is granted. The origind opinions are withdrawn, and this opinion is
subdtituted therefor.
2.  Horence Ann Culbertson (' Culbertson™), Bonnie Jones ("Jones’), Joanne MaMlinn (*Maviinn’),

Kay Ann Sigples ("Staples’), and Alwilda Savdl ("Savdl™) (the employees) were longtime employees of



the Mississppi Employment Security Commission ("MESC"). After years of experiending a variety of
problems in the workplace, the employees filed complaints with the Employee Appeds Board (EAB).
They filed natices of goped with the EAB inthefdl of 1996. On April 8, 1999, the EAB issued orders
to each of theemployessawarding them promations, back pay, and atorneys fees. The MESC gppeded
this decison to afull board of the EAB, which afirmed the orders of the Hearing Officer on July 28, 1999.
The MESC next petitioned the Circuit Court of Hinds County for awrit of certiorari, which was granted,
and the drcuit court affirmed the orders of the EAB and of thefull board on June 6, 2000. Aggrieved, the
MESC has gppedled the dircuit court'sdecison. Finding+e reversble error only intheaward of atorney
fees, we afirm the rulings of the circuit court and of the EAB in dl other issues, but reverse and remand
for further proceedings regarding atorneys fees

FACTS

13.  The EAB and the full board issued separate orders for each of the five employees granting
essntidly identicdl rdief to eech. The employeesbrought four mainissueson goped tothe EAB, only two
of whicharerdevant tothisCourt'sreview, which are: (1) whether theemployeeswere denied promotiond
opportunities because of the MESC'sfailure to follow proper policies and procedures, and (2) whether
the employees were entitled to awards of atorneys fees The EAB and the full board found thet the
MESC did not follow proper policies and procedures in meking promotions, and the employees were
awarded atorneys fees, as wdl as back pay for three years prior to the filing of ther grievances on
September 30, 1996.

4.  TheEAB'sruling dated that (1) tetimony revedled many indances when the announcement of a



vacancy was poded, yet the posdtion was dreedy filled; (2) the only people who were aware of the
promotions wererdatives or friends of management or specid employees; (3) the MESC gppearsto have
disregarded the regider in date service promotions and the procedure in regards to non-dete service
promotions; (4) the MESC falled to follow the procedures reguired for review of the cartificate of digibles;
(5) failure to follow proper procedure leeds to the filling of vacancies with the employer's favorite
employees; and (6) failure to follow the rules and regulaions denied the employees the opportunity for
promation.  Thefull board's orders affirmed these findings and dated in dl its orders, "that the Hearing
Officer was correct in hisfinding thet the Appdlee (MESC) faled to fallow the rules and regulaions of the
Missssppi Sate Personnd Board rdated to promoations, and thet thisfailureresultedinthe A ppellant being
denied job promotions.”

B. TheMESCrassssved issueson goped, however, thisCourt'sreview islimited to our oft-cited
"arbitrary and cgpricious’ dandard. We must review the record and the issues raised in rdeion to the
EAB'sfindings, and therefore, the M ESC'sissues have been summarized and the rl evant issues discussed
as they rdate to these findings  The following issues will be addressed: (1) whether the EAB hed
jurisdictionover the case; (2) whether the MESC faled to follow the M SPB's policies and proceduresfor
promating employees, (3) whether the MESC failed to follow the proper MSPB policies and procedures
for promoations by dlowing promationsto be made on the basis of favaritism and/or bias; (4) whether the
EAB properly awerded back pay totheemployees, and (5) whether the EAB properly awearded atorneys
feestotheemployees Finding reversble error only inthe award of atorneys fees, we afirm the ruling of
arcuit court and of the EAB in dl other issues, but reverse and remand for further proceedings regarding

atorneys fees.



DISCUSSION

l. WHETHER THE EAB HAD PROPER JURISDICTION
OVER THE CASE.

6.  Asan gopdlate court, a judgment may not be subgtituted for that of the properly designated
adminigrdive board. United Cement Co. v. Safe Air for the Env't, Inc., 558 So. 2d 840, 842
(Miss. 1990).
7.  The MESC damstha the EAB did not have jurisdiction over this case because the employess
faled to exhaud thar adminidrative remedies before filing these dams. However, the employees falure
to exhaud their adminigrative remedies in the face of subgtantial evidence that the MESC did not follow
the MSPB rules, will not destroy the jurisdiction of the EAB or an gppedlate court.
8.  Subdantid evidence was presanted that employees were discouraged from filing grievances. In
addition, the EAB gppears not to have disregarded the rules for utilizing adminidrative remedies prior to
filingalawsuit asit recognized these remedies, such asthe requirement thet theinddent must have occurred
within seven (7) days of thefiling of agrievancefor it to be grievable, in addressing other issues, such as
rece and sex discrimingtion.
19.  TheEAB properly found that it had jurisdiction over the case
. WHETHER THE MESC FAILED TO FOLLOW THE

MSPB'S POLICIES AND PROCEDURES FOR

PROMOTING EMPLOYEES.
110. TheMisssspp Sate Personnd Board ("M SPB") isan adminidrativeagency withtheresponghility
for overaght of the States personnd sysem. The MSPB hasamanud of policies, procedures, and rules

to be followed by date agendiesin thar personnd decsonsand operation. The EAB found initsorders
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that the MESC had disregarded the regigter in state service promotions and the procedure for non-dete
savice promotions. The MESC argues that the EAB ignored testimony explaining adetalled processfor
hiring and promating employees presented by the EAB. 1t does not gppear from the record thet the EAB
ignored this testimony, but thet it found subgtantid evidence thet, despite this detailed process being
established, it was not being fallowed. Thisisthe heart of the EAB'sreview.

11. Charles Downs the MESC Human Resources Director, tedtified on May 27, 1998, about the
proper procedure for promating employesswithinthe MESC. The proper procedure to become digible
for apromotion was for an employeeto put hisor her name on aregiger for aparticular job. Counsd for
the MESC explained thet the regigter is "aliving computer document that contains the names of every
employee..with the State Personnd Board. And has stisfied the minimum qudification[9¢] the position.
Thereis aseparate regiser for every job dass spedification.”

112. Downs tedified thet a person was on the register because he or she had been qudified to be on
it by the State Personnd Board.  Downs further explained thet if an employee recaived a high enough
score with the MSPB, then his or her name was placed on the in-house regigter, which was used to
promote employees from within the commission. The employegs name would gopeer on dl theregisers
for postions for which the employee had gpplied, if he or she was qudified for the pogtion. Once an
employedsnamewason aregider, the MSPB evduated severd factorsto determineaperformancerating
for that employes, which was placed in their personnd file. Downs siated thet before an employee was
"graded" by the M SPB, the Board was supposed to have consdered such factors astraining, experience,
length of sarvice, and other factors  Therefore, the performance of an employee entered into the

certification process.



113.  Downs dso tedtified that when therewas avacancy in adivison, amember of management would
meake a determination as to whether they wanted to fill the vacancy. If S0, arequest was made from the
divison director to the executive director, thet indructed the personnd department to create a” certificate
of digibles” Downstedtified that oncethe request for acatificate of digibleswasrecaived, the personnd
department wasrequired to give afive-day announcement that the position was open. At theend of these
five daysand after dl the gpplicationsfor the postion were received, the department issued "the certificate
of thetop ten" people with the highest scores. Downs explained thet sometimesten (10) people were not
liged, if 10 employeesdid not qudify for apodtion.
114.  Thisfive-day requirement gppears to have come from the language of MSPB rule 8 3.20, which
dates, "dl recruitment announcements hdl be advertised for not less then five working days prior to the
closng dae”
115.  Inaddition, MSPB Rule 8 3.30 dates,
All announcements of recruitment or promationd opportunitiesshdl contain ether (1) the
State Personnd Board dass spedification of the vacancy, or (2) the equivdent of a
Missssppi Employment Security Commisson job announcement, induding thefallowing:
tile of the pogtion, summary of education and experience requirements, Satement of
indefinite recruitment or of the recruitment dosing dete, any examination requirements,
say, geographic locaion, the phrase, "An Equa Opportunity Employer,” and the
information on where further information can be obtained.
Rule 8 3.30 dearly datesthat it dso goplies to promations.
116. Insummary, whenajob or a position became available, the department heads were required to
request acatificate of digiblesfromthe M SPB, which lised the peoplewith thetop ten highest scoreswho
were on the regigter for thet particular job. There may have been more than ten employees listed because

ome may have hed tie scores with other employees. The department heed or other hiring offidid was not
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required to pick the employee with the highest score on thellig, asthey were dlowed to decide who was
best for the position.

117. However, if more than one qudified person was on aregider for apaticular job, it wasthe duty
of the department head or other hiring officia to compare the people who gppeared on the cartificate of
digibles prior to making a decison as to who would be granted a promation. Thomas Lord, executive
director of the MESC, tedtified thet a falure to compare the persons who gppeared as qudified for a
promoation on a certificate of digibles and promating employess without congdering this lig would be a
violation of the MSPB's palicies and procedures regarding promotions.

118.  Sonny Schall wasAssgtant Ul (unemploymentinsurance) Director, who supervised dl departments
a the MESC, with the exception of Ul Technicd Services Schall tedtified thet it was the regponsibility of
the department head or someoneunder him, i.e., theunit heed, tolook & theregister, mekeadetermingation
of names digible, and compare these employess prior to recommending an individud for a promation.
Lord testified thet the department head was supposed to recaive alig of the top ten personsdigiblefor a
promotionand comparethe personsonthelig. ChalieBdlard, Ul Director, dso concurred in the above,
tedtifying thet the register and the certificate of digibles should have been consulted before recommending
someone for apromoation.

119. From therecord, it appearsthat this process was incondstently goplied and that MESC offidds
were confused as to the dements and seps of this procedure. Dde Smith, a department head and
Culbertsoris supervisor, tedtified that he thought his only responghility regarding promotions was to
recommend a person for apromotion and that someone above him would do therest of the andysisasto

who actudly recaived the promotion. This testimony isin contradiction with the tesimony of Scholl and
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Bdlard, above, who placed thisresponghility on the department heads. Lord further tedtified thet it would
not be proper procedure for a department head to make a recommendation of a person to be promoted

and then to rdly on somebody dseto request alist of digiblesafterwards, as Smith appearsto have done.

120.  Smith adso could not recdl looking a the register or comparing the names on a catificate of
digibles when recommending the promation of employees Karen Watson, Louis Gipson, or Nakita
Booker. Another MESC department heed, Brenda Kuriger, dso admitted meking promations without
falowing proper procedure, such as not comparing the individuds on the certificate of digibles prior to
meking promations

21. The MESC dlegesthat the employees did not Sate any specific promotionsthet they should have
received over others. However, Horence Culbertson testified that she could have been promoted to the
postions of Accountant Auditor 11, Program Specidigt, Program Spedidist Senior, and ESChief Technica
Sarvices. Culbertson further tedtified thet she did not have any derogatory remarksin her personnd file
She had been employed in her department for eighteen years, and her scorewith the State Personnd Board
was a 100. Culbertson stated Angie Nero received a promotion to ES Program Specidig that she
(Culbertson) should have received. Nero hed a college education, while Culbertson had a degree from
ajunior college and eighteen years of experiencein thefiscd department.! Culbertson testified to at leest
five other promations she was qudified for and did not receive

122. Bonnie Jonestedtified to spedific promations she thought she was qudified for and should have

1 Bonnie Jones testified that six years of experience could compensate for not having a college degree for
the position of ES Program Specialist.



recaved. Jones tedtified thet she trained ayounger employee, Jm Martin, who was then promoted over
her. JoAnn McMlinn aso tedtified that she lost promoations to other less qudified employees, such asthe
postionof Clams Spedidigt to Cheryl Johnson, the same position to Patricia Ainsworthin 1992 or 1993,
and the same position to Johnny Moore. Not only does McMinn believe she should have received a
promoation, but she did not even know these promotions were available until after other employees had
been promoted to these postions

123. The MESC aguestha some of the promotions complained of above were non-gatus postions
gven to non-datus employees, who usudly were the firs employees to be let go if cutbacks were
necessary. Promoations to non-gatus positions did not require a review of the register or a catificate of
digibles TheMESC further assartsthat the EAB did not properly adhereto the didtinction between gatus
and non-gatus employees and that, therefore, the EAB's findings are arbitrary and cgpricious.

24. The MESC pointsout in its brief that,"there was no evidence that the Appelees ever goplied for
a non-datus pogtion...." If none of the employees goplied for non-gatus postions, then the fact that a
review of the catificate of digibleswasnot required for non-datus postionsbecomesirrdevant. Reviews
of the catificates of digibles were required for the promotions the employees hoped to acquire. The
employess made it dear thet they did not want to lose ther benefits as Satus employeess.

125. While some of the pedific promations dited by the employees above were given to non-daus
employess, such as Angda Nero, this does not diminish the employees complants thet they should have
been dlowed to compete for these positions dong with other qudified employees. The employess make
the argument that these were pogitions they were qudified for and that were given to other employess

Whether these employees were dassified as non-datus or as dausisirrdevant to the review of whether
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the MESC followed proper policies and procedures for promoting the employees.

126.  Hiring officddswould often sdect aperson for apromoation arbitrarily and then require thet person
to comply with the procedures, such as getting his or her name on aregiger. The EAB and thefull board
found that this retroactive gpplication of the promations process was not in compliance withM SPB rules
and regulations.

127. Therecord reflects subgtantiad evidence that proper procedures and policieswere not followed in
meking promations at the MESC. The evidence provided by the MESC illudtrates that manegement was
aware of the proper procedures as st forth in the MSPB Manud. However, lower levd managemert,
suchasdepartment heads, did not follow these procedures, and upper management wasnot avareof these
inconggtendies. Promationsweregivenwithout following the proper procedures, and thisopened the door
for unfair promotions that disregarded other employees qudifications for the same postion.

128. The MESC complains that a year prior to these grievances, it was found to have been in
compliance with the M SPB'srules, after an audit performed by the State Personnd Board. However, the
Hearing Officer had the opportunity to hear thetestimony of employees and make ajudgment based upon
their grievances and the current date of affarsa the MESC.

129. Inaddition, the MESC arguesthat the EAB eared by conduding thet the employees should have
been promoted, because there were ligings of deficdendiesin the employees work performances such as
lack of attendance by taking too much vacaion time, dacking off a work, and lack of manegerid ills
However, this argument does not rdieve the MESC of its obligation to follow the proper procedures for
promoations, which wasthe heart of the EAB review. The EAB agpparently found the violationsof therules

concarning promotions was an isue to be weighed more heavily then the defensesthe MESC offered as
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to why the employees were not promoted.
130.  ThisCourt'sreview of the matter isnot to reweigh the facts of the case, but to assesswhether the
EAB had substantid evidence upon which to baseitsfindings. Since the record provides many indances
where the proper policies and procedure were not followed, the EAB's findings were nat arbitrary or
cgpridous. Thedrcuit court is affirmed asto thisissue
. WHETHER THE MESC FAILED TO FOLLOW THE PROPER
MSPB POLICIES AND PROCEDURES FOR PROMOTIONS BY
ALLOWING PROMOTIONSTO BE MADE ON THE BASISOF
FAVORITISM AND/OR BIAS.
131. The EAB found in its order that (1) there were many instances in the record where the
announcement of avacancy wasnot posted; and (2) theonly peoplewho wereaware of promaotionswere
"rddives friends, or oecid employees”” The record provides subgtantia evidence for each of these
findings and therefore, the EAB did not act arbitrarily or capridoudy in making its dedson.
132.  Severd of the employees and dso former employees tedtified that they had witnessed favoritiam
a the MESC in terms of who recaived promotions and who receaived additiond training that would qudify
them for such promations
133.  KarenWatson had been employed for about ten and ahdf yearswith the MESC when shetedtified
in February of 1998 thdt, if an employee was "friends with the boss™ an employee could get dmost
whatever was requested.  Watson tedtified thet she witnessed favoritiam in the MESC concarning
opportunities for saminars and additiond training and named two employeeswhom shefdt hed recaived

specid or preferentid trestment. DeloresMartin, aretired employee of theMESC, tetified that employee

Tonya Fder recaived additiond computer training due to preferentia trestment, even though Martin was
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her superior; and Martin testified that Sue Weaver recaived a promotion asaresult of favoritism. Martin
even dated that Culbertson should have received this promoation instead of Weaver. Culbertson testified
indetail asto why shethought AngelaNero and Sue Weaver hed recaived promoations dueto favoritiam.
Culbertsontestified that Nero hed no professond training when shewas hired. Culbertson further Sated
that Weaver lacked the proper qudifications a the time she (Weaver) wasingdructed to get ontheregister
for her promoation. Weaver lacked "educationd, work experience, and lack of supervison” quditiesat the
time thet she goplied for her promoation, and Culbertson knew of a"degp persond rdationship” between
Weaver and Smith, the department head who hired her, from the time the two atended high school
together.

34. Employess dso witnessad occasions when other employees were promised a promotion or a
position and then were subsequently told to get on the register for that job in order to secureit and to be
dighble for it. These practices led the EAB to condude tha the employees "associated this with the
employee baing told they would be promoted.” This was unfar to the other employess who never hed
notice thet this particular postion was available, and therefore, were not dlowed the opportunity to get on
the register and goply for the job. Essantidly, the MESC was picking and choosing specific employees
for gpedific promations without considering ather qudified employess for the padtion, which is a bigant
disregard for the MSPB policies and procedures. Promoting employees in this fashion aso provides
grounds to support the favoritiam tedtified to by the employees because no consstent procedure gppears
to have been followed.

135. The MESC aguesthet "encouraging employess to become digible for promoationsis not illegd "
However, encouraging employeesto get on theregister whenit was predetermined thet they would receive
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apodition and when they had not been compared with any other employeesisnot gppropriateand violates
the MSPB rules, as stated above.

136. Severd employesstedified thet they found out about a promation after the person hed received
it. Joan Cdllins, aformer MESC employeg, testified in February 1998 regarding notice of promotiond
opportunities thet,"there was no advanced natice. | would hear by mouth, by word of mouth, and
whenever | gpproached my supervisor the position would be dreedy filled, and about aweek later anotice
would sometimes come around, dirculate that the position was open, but it had dreedy beenfilled ... The
natice would not stateit had beenfilled, but it would have dreedy beenfilled.” AlwildaSavell testified thet
"al" promations mede a the MESC were mede as the result of favoritiam. Savel further tedtified thet
usualy, onewould nat find out about a promationa opportunity until months after the position hed been
gpparently offered to someone and filled, and by thet time, it wastoo late to gpply for the pogtion. Dae
Smith, an MESC department head when he tedtified in September 1997, dated thet he was aware of a
relative of management who recaived a promation within the MESC.

1387.  Onceagan, the MESC atemptsto discredit the credibility of these witnessesby gating ether thet
they could only testify "generdly”" or thet Callins used the term "whenever in her description of when she
would gpproach her supervisor about a postion or that one of the witnesses could not name a pedific
occason when thisoccurred.  However, the credibility of the witnessesis not an issue for this Court to
decide. Rether the Hearing Officer was in a better pogtion to judge the credibility of the witnesses and
it isnot the duty or odligation of this Court, under the proper sandard of review, to reweigh the factsin
guestion. If anatack to the credihility of the witnesseson thismatter isthe only aritidiam the MESC offers

agang the employess on thisissue, the employees presented subgtantid evidencethet, often times, people
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would get on aregiger only after obtaining knowledge thet they would receive the position or promoation.
138.  Therecord provides subgtantia evidence that promotions were often based on favoritiam or bias
and not upon the qudifications of the individuds. Because the EAB's ruling was basad upon subgantia
evidence, wewill nat disturb it on goped. The drcuit court is affirmed asto thisissue

V.  WHETHER THE EAB PROPERLY AWARDED BACK PAY
TO THE EMPLOYEES.

139. TheMESCrasesseverd reasonswhy the employees should not have been awarded promotions
retroactivaly for three years prior to thefiling of their grievances and should not have been awarded back
pay, pursuant to the sdlary of these promations, for the past three years. The MESC assarts thet these
promoations and back pay should not have been awarded because Jones was promoted to a postion she
hdd asof November 1, 1996, afew monthsafter her goped wasfiled with the EAB; because Stgplesand
MaMinn hed fasfied information on their gpplications; and because McMinn was promoted to aposition,
thetitle of which did not exigt; among other complaints

140.  Under section 10, "Grievances and Appedls,” of the MSPB rules, rule 10.40.21(A), "Reief tobe

Granted," dates,

The Employee Appeds Board may reindate a prevailing party into employment with his
or her responding agency and restoredl hisor her employee rights and benefitsinduding
back pay, medicd leave and persond leave. The Board may aso restore retirement
benefits provided theintegrity of such benefitsremainsuncompromised in accordancewith
al gpplicable laws, palides, rules and regulaions
41. Fomtherules the EAB dearly had the authority to award the employees back pay. Theerrors
mentioned above do not amount to Sgnificant error sufficient to overturn the EAB's and dircuit court's

decisons. For example, thefact thet Joneswas"promated” by the EAB to the position sheacquired afew
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months after her grievance wasfiled doesnot mekethe EAB'sruling arbitrary or cgpricious. Itisimportant
to note, however, that the EAB awarded Jones back pay equd to thispostion for three years prior to the
filing of her EAB apped, which would be an award of back pay for thispogtion dartingin 1993. Thefact
thet Jones did in fact recaive this postion in November of 1996 hardly matters.  The MESC does not
indicate, and the record does not reflect, that Jonessaward of back pay was duplicative of pay she hed
dready recaeived. The MESC jud argues that the EAB misunderstood the facts by awarding Jones a
postionshedreedy had. Asdated above, Joneswas avarded back pay retroactively for thispromaotion
for three previous years. Thiswas harmless error by the EAB.

142. BrendaKuriger tedtified that she hed reprimanded Staples and McMlinn becausethey were given
opportunities to correct their gpplications, concerning their educationd background and did not do so.
MaMlinn sated that she did nat receive the origind information to correct her gpplication. Stgples and
MaMlinn both refused to Sgn the reprimands. Staplestedtified that she was not sure about the number of
college credits she had received and ventured a guess on her gpplication. She d<o tedtified that she later
submitted a transcript to correct the error. Fromthe record, it does not gppeer thet this “fagficaion” is
sgnificant enough to require reverang the EAB's orders

143. TheEAB'sgranting of apromotion to McMinn thet did not exist dso gppearsto be harmlesserror.
Inlight of theM SPB rule § 10.40.21(A), the EAB dearly had theauthority to avard promotionsand back
pay. Thefact thet the position of "daims spedidist” did not exig, asthe EAB hassmilar tilesdedling with
"dams"washarmlessaror onthe part of the EAB, and asmple darification of the order could have been
mede. Thiserror ishot dgnificant enough to warrant reversa of the EAB's order.

144. The MESC further assartsthat the employees should not be awarded back pay because of Miss.
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Cong. art. 4, § 96, which dates,
Thelegidaureshdl never grant extracompensation, fee, or dlowance, to any public officer, agent,
servant, or contractor, after service rendered or contract made, nor authorize payment, or part
payment, of any dam under any contract not authorized by law; but gopropriations may be mede
for expendituresin repdling invason, preventing or Suppressng insurrections
Miss. Cong. art. 4, § 96.
145. The MESC supportsthis assertion by rdying on the case of Brame v. Wyatt, 197 Miss. 679,
690, 20 So. 2d 667, 668 (1945), which held thet alaw which dlowed for anincreasein compensation for
tax collectors could not be gpplied retroactively, or it would violate Section 96. However, in a Stuation
close to the present one, the Attorney Generd issued an opinion which dated that "Section 96 of the
Missssppi Condtitution of 1890 drictly forbids payment of 'retroective raises to any public employee
unless such payment is dearly shown to be 'back pay' previoudy due but unpad because of
adminigrdive eror." Miss. Atty. Gen. Op., No. 1997-0580 (Cofer). The EAB'saward of back pay can
eedly be congdered payment in lieu of an adminidrative error on bendf of the MESC, asthe EAB found
that the employees should have been awvarded these promations and payments.
6. Altendivey, it gopearsthat the awarding of back pay in this case was nat in violation of section
96, asthe pay wasnot for sarvicesrendered. On the contrary, thisback pay wasto be the equivdent pay
for the promoations given to the employees, which were d <o retroactively awarded. Therefore, this back
pay was not for services previoudy rendered, but for promotions granted by the EAB. Artide4, section
96 does nat gpply, and the EAB dearly hed the authority to grant the award pursuant to MSPB rule 21.

The award of back pay isafirmed.

V. WHETHER THE EAB HAD JURISDICTION OR AUTHORITY TO
AWARD ATTORNEYS FEES.
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147. Eachemployeewasawarded anamount of atorneys feesby the EAB, whichwasafirmed by the
full board and the crcuit court. Each employeereceaived $17,500.00 in atorneys fees, plusan additiond
$50.00 for rembursement of ther filing fee. The MESC argues that the award of atorneys feesto the
appdlessin this case was improper because the EAB lacked the authority and juridiction to award the
fees. Weagree The EAB is aaredure of datute, and nowhere in the Satutory scheme is the EAB
empowered to avard atorneys fees. Inthis case, the EAB hdd thet the Litigation Accountability Act of
1988, Miss. Code Ann. 88 11-55-1to -15 (2002), dlowsit to avard attorneys fees. However, that
Act dlowsonly acourt, not an adminidrative board, to avard atorneys fees
Except as otherwise provided in this chepter, in any dvil action commenced or
appealed inany court of record in this date, the court shdl award as part of
itsjudgment . . . reesonable atorney's feesand cods. .
Miss. Code Ann. 8§ 11-55-5(1) (emphasis added). The only actud authority for avarding atorneys fees
is set out by Miss. Code Ann 8§ 11-55-5(1).
148. The case & bar was appealed to the drcuit court. However, the circuit court dedt
summarily with the attorneys feesissue, in one short paragraph, merdy insarting the determingtion of the
EAB dmog verbatim (exogpt for saven minor words) into the court’'s Memorandum Opinion and Order,
asfdlows
The record further indicates that with regard to the award of Attorneys fees, the Board decided
that the Appdlees had to retain counsd to vindicate ther rights in regards to the denid of
promoations for falure to fallow the rules. Extendve pretrid discovery, numerous mations and
numerous witnesses were cdled a trid that lased nearly three weeks The Litigation
Accountability Act dlowstheaward wherethe prevailing party encountered unnecessary expenses
in order to vindicate a date protected right. The Appellees had the right to expect that the

promoation processwould befar and equd and that al gppointmentswould be done according to
the rules and regulaions of the Missssppi State Personnd Board Policy and Procedure Manudl.
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149. The drcuit court did not question the Board' s autharity to avard the fees, nor did it make any
independent andlys's asrequired under the Litigation Accountability Act. Thus wereverseand remand as
to this issue only, in order for the drcuit court to review the record according to the mandatory
requirements of the Act, which readsin pertinent part asfollows

When granting an award of cogts and atorney’s fees, the court shall
specificallyset forth thereasonsfor such award and shall consider
the following factors, among others, in determining whether to assess
atorney’ sfees and costs and the amount to be assessed:

(8 The extent to which any effort was made to determine the vdidity of any
action, dam or defense before it was assarted, and the time remaining within
which the daim or defense could befiled;

(b) The extent of any effort made after the commencement of an action to reduce
the number of daims baeing assarted or to dismissdamsthat have been found not
to bevdid;

(c) Theavallability of factsto as3g in detlermining the veidity of an action, dam
or defense

(d) Whether or not the action was prosecuted or defended, inwhole or in part, in
bed faith or for improper purpose;

(€) Whether or not issues of fact, determinative of thevdidity of aparty'sdamor
defense, were reasonebly in conflict;

() The extent to which the party prevailed with repect to the amount of and
number of daims or defensesin controversy,

(9) The extent to which any action, daim or defense was assarted by an atorney
or party inagood fath attempt to establish anew theory of law inthe sate, which
purpose was made known to the court a the time of filing;

(h) Theamount or conditions of any offer of judgment or settlement in rdaion to
the amount or conditions of the ultimate rdief granted by the court;

(i) Theextent towhich areasonable effort was medeto determineprior tothetime
of filing of anaction or daim thet dl parties sued or joined were proper parties
owing alegdly defined duty to any party or parties assarting the daim or action;
() The extent of any efort mede after the commencement of an action to reduce
the number of partiesin the action; and

(k) Theperiod of time avalladleto the atorney for the party assarting any defense
before such defense was interposed.

Miss. Code Ann. 8§ 11-55-7(emphasis added).
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150. TheMESC correctly satesthat the EAB hasonly limited authority under Miss Code Ann. §25-9-
131 (1999), and thet the awarding of atorneys feesisnot one of its enumerated powers

b1,  Misdssppi hasno caseson point that answer whether the EAB hasthe authority or jurisdiction to
award atorneys fees. Thisissuewasbrought to this Court in 21999 case, but it was ot decided because
the State failed to cross-gpped the award of atorneys fees. Tillmon v. Miss. Dep't of Health, 749
So. 2d 1017, 1018 (Miss 1999). However, the award of atorneys fees by the EAB in Tillmon was
dlowed to stand because of a procedurd bar. That bar does not exist in the present case, thus the
employess rdianceonitismigglaced. Smply put, thereis no authority for the EAB to award atorneys
fees however, on goped thelitigants may daim the accountability act thet is ddegated to the Court.

CONCLUSON

152. Thefindingsof the drcuit court and of the EAB, on dl issues except attorneys fees, were based
upon subgtantial evidence and are not arbitrary or cagpricious. Therefore, those judgments of the drcuit
court and the EAB are firmed. Asto thejudgment awarding atorneys fees wereverse and remand to
the drcuit court for further procesdings conagtent with this opinion.

153. AFFIRMED IN PART; REVERSED AND REMANDED IN PART.

PITTMAN, CJ., SMITH, PJ., WALLER, COBB, DIAZ, CARLSON, AND
GRAVES, JJ.,,CONCUR. EASLEY, J.,, CONCURSIN PART AND IN RESULT.
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