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KING, P.J., FOR THE COURT:

L. This pro se apped comes from an order entered by the Circuit Court of Adams County dismissing
Michael King's"Petition for Writ of Habeas Corpus Under Newly Discovered Evidence.” We cite verbatim
King'sissues.

l.

Appellant wasindicted on a charge that he had already been convicted and sentenced on;
Ther eby, constituting Double Jeopardy, a violation of his 5th and 14th United States
Congtitutional Amendment rights.

Sentencing Judge should have recused her self dueto the fact that she had previoudy
appeared in the court with the Appéellant in a Civil case where Appéllant (King) sued
successfully a client of the Judge when shewasin private practice.



Appellant was denied effective assistance of counsel dueto the fact that; (a) Court
Appointed Counsal neglected to properly investigate facts of case. (b) Counsel provided
erroneous advice. (c) Counsd failed to provide any advice in several necessary situations.
(d) Asaresult of improperly researched answers, erroneous answer s, the absence of
answer s and extremely unpr ofessional advice, Appdlant wasinduced to plead in an
unintelligent and involuntary manner.

FACTS

2. On November 21, 1995, in the Circuit Court of Adams County, King pled guilty to possession with
intent to sell cocaine. At that time, a plea quaification hearing was conducted by Judge Lillie Blackmon
Sanders. After determining that King's pleawas offered of his own valition, with afull understanding of his
rights, Judge Sanders accepted his guilty plea. On November 30, 1995, King was sentenced to aterm of
thirty yearsin the custody of the Mississippi Department of Corrections. As a part of his plea agreement, all
other pending charges againgt King were retired to hisfile.

3. On May 5, 2000, King filed his"Petition for Writ of Habeas Corpus Under Newly Discovered
Evidence." On June 9, 2000, the Circuit Court of Adams County dismissed King's petition. The court
determined that King had entered a voluntary and intelligent plea for which he had been properly sentenced.
Therefore, he was not entitled to the issuance of awrit of habeas corpus or any relief whatsoever.

ANALYSIS

4. King requested habess corpus relief in the trial court and this Court. Thetria court properly decided
King's request as a petition for post-conviction relief and this Court shdl do likewise.

5. InWalker v. Sate, 555 So. 2d 738, 740 (Miss. 1990) (quoting State v. Ridinger, 279 So. 2d 618,
619 (Miss. 1973)), the Mississippi Supreme Court determined that "A habeas corpus proceeding has but
one purpose, that isto set at liberty personsillegaly held . . . by entering an order [inter dig] granting bail.”
"[A] Mississippi gpplication for awrit of habeas corpusis habeas corpus in the more classca senseand is
generdly brought by a prisoner claming to be held without ever having been convicted.” Sones v. Har gett,
61 F.3d 410, 418 (5th Cir. 1995).

116. The post-conviction relief statute was enacted "to provide the courts of this Sate with an exclusive and
uniform procedure for the collatera review of convictions and sentences.” Miss. Code Ann. § 99-39-3
(Rev. 2000) (abolishing post-conviction habeas).

7. A review of the circuit court order makes abundantly clear that King's petition is arequest for post-
conviction relief.

l.
Whether King's sentence violates double jeopar dy.

118. King dleges that the consderation of charges retired to the file caused his sentence to be enhanced. He
contends that enhancement of his sentence based upon such consderations violates the double jeopardy



clause.

9. InBrown v. State, 731 So. 2d 595 (10) (Miss. 1999), the Mississippi Supreme Court used the same
definition and test for double jeopardy as used in the United States Supreme Court:

't protects againgt a second prosecution for the same offense after acquitta. It protects against a
second prosecution for the same offense after conviction. And it protects againgt multiple punishments
for the same offense.’

Id. at 109 [ White v. Sate, 702 So. 2d 107] (quoting North Carolina v. Pearce, 395 U.S. 711, 717, 89
S.Ct. 2072, 23 L.Ed.2d 656 (1969)). The test for determining whether a defendant has been subjected to
double jeopardy isthe "same dements’ test as set out in Blockburger v. United States, 284 U.S. 299, 52
S.Ct. 180, 76 L.Ed. 306 (1932), . . . [A]ninquiry into whether each offense charged requires proof of an
element not contained in the other. Where different elements are required by each offense™ 'an acquittal or
conviction under ether statute does not exempt the defendant from prosecution and punishment under the
other."" Id.

1110. King was not subject to multiple prosecutions or multiple punishments. The record before this Court
indicates that King pled guilty to and was sentenced for one violation of Mississppi Code Annotated
Section 41-29-139. The maximum sentence that could be imposed under this statute is imprisonment of
thirty years and afine of one million dollars. King was sentenced to thirty years and did not receive afine.
The sentence was within the gatutory limits.

.
Whether thetrial judge should have disqualified her self sua sponte.

T11. King indicates that he had an encounter with Judge Sanders, prior to her eection, which creasted some
ill-will between them. King aleges that he was responsible for the conviction of a party represented in the
crimina proceeding by then Attorney Sanders. He suggests that this ill-will should have caused a sua sponte
recusa by Judge Sanders, but instead manifested itsdf by her refusal to lower his bond. King filed no
moation for recusd and is procedurdly barred from raising thisissue. Tubwell v. Grant, 760 So. 2d 687 (1
8) (Miss. 2000). Notwithstanding the procedurd bar, this Court will address the issue.

112. The matter of recusa is spoken to by the Code of Judicia Conduct, state statute and the State
conditution. The Missssppi Code of Judicid, Conduct Canon 3(C)(1) provides.

(1) A judge should disquaify himsdlf in a proceeding in which hisimpartidity might reasonably be
questioned, including but not limited to instances where:

(&) he has apersond bias or prgjudice concerning a party, or persond knowledge of disputed
evidentiary facts concerning the proceeding;

(b) he served as lawyer in the matter in controversy, or alawyer with whom he previoudy practiced
law served during such association as a lawyer concerning the matter, or the judge or such lawyer has
been amateria witness concerning it.

Section 9-1-11 of the Mississppi Code Annotated and the Mississippi Constitution of 1890 Article 6,



Section 165 prohibit ajudge from hearing a casein which heisrelaed to any of the parties or in which he
has an interest.(2)

113. When reviewing whether ajudge should have recused himsdlf, this Court uses an objective test: "A
judgeis required to disqudify himsdf if areasonable person, knowing al the circumstances, would harbor
doubts about hisimpartiaity.” Hunter v. State, 684 So. 2d 625, 630 (Miss. 1996) (quoting Rutland v.
Pridgen, 493 So. 2d 952, 954 (Miss.1986)). The challenger has to overcome the presumption "that a
judge, sworn to administer impartia justice, is qudified and unbiased.” Hunter, 684 So. 2d at 630 (quoting
Turner v. Sate, 573 So. 2d 657, 678 (Miss. 1990)).

114. In the case sub judice, the condtitutiona and statutory provisons are not gpplicable. Nether the
condtitutiona nor the satutory provisons disquaify ajudge from hearing a case if she represented aclient
agang the present criminad defendant.

115. When ajudge is not disquaified under the condtitution or statute, "the propriety of hisor her sttingisa
question to be decided by the judge and is subject to review only in case of manifest abuse of discretion.”
Hunter, 684 So. 2d at 630 (quoting McLendon v. Sate, 187 Miss. 247, 191 So. 821, 823 (1939)).
When this Court is asked to review the denid of recusd, it "will look to the whole trid and pass upon
questions on gpped in the light of the completed trid. Every act and movement had during the entire trid
will be congdered, and if we are unable to find that rulings have been prgudicia to the defendant, we will
not reverse” Adams v. State, 220 Miss. 812, 817, 72 So. 2d 211, 213-14 (1954).

116. The evidence presented by King on abuse of discretion established that Sanders had represented a
client in a case which involved King and Judge Sanders denied his motion for abail reduction. The record
before this Court suggests no hint of prejudice or partidity by Judge Sanders. There is no evidence that
Judge Sanders abused her discretion by failing to recuse hersdlf.

[1.
Whether King received ineffective assistance of counsel.

1117. King clamsthat his counsd was negligent because he failed to properly investigate the indictment,
faled to discover Judge Sanders partidity, erroneoudy advised him and joined in prosecuting him.

1118. He contends that this ineffective assstance subjected him to judicia bias, and resulted in an enhanced
sentence. In support of this contention, he again argues the same matters which were found to be meritless
inissues| and Il and remain meritless here.

119. We therefore affirm the denid of King's post-conviction relief.

120. THE JUDGMENT OF THE ADAMS COUNTY CIRCUIT COURT DENYING POST -
CONVICTION RELIEF ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO
ADAMS COUNTY.

McMILLIN, CJ., SOUTHWICK, P.J., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND BRANTLEY, JJ., CONCUR.

1. Mississippi Code Annotated Section 9-1-11 (Rev. 1991): The judge of a court shdl not preside



on thetrid of any cause where the parties, or ether of them, shdl be connected with him by affinity or
consanguinity, or where he may be interested in the same, or wherein he may have been of counsd,
except by consent of the judge and of the parties.

Missssppi Condtitution, Article 6, Section 165 (1890): No judge of any court shal preside on the
trid of any cause, where the parties or either of them, shal be connected with him by affinity or
consanguinity, or where he may be interested in the same, except by the consent of the judge and of
the parties.



