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EN BANC.

EASLEY, JUSTICE, FOR THE COURT:

1. The motion for rehearing is granted. The origind opinions are withdrawn, and these opinions are
subgtituted therefor.

2. After being denied reimbursement by the Mississippi Division of Medicaid (Medicaid) for medica
sarvices rendered to Medicaid beneficiaries, Beverly Enterprises (Beverly) appeared before the Division of
Medicaid Review Paned (Pand) at ahearing on April 18, 1999. The Panel recommended denying Beverly's
apped , and the Executive Director of Medicaid adopted the recommendation in its order of July 15, 1999.
Beverly appeded to the Hinds County Chancery Court, First Judicid Didtrict, which affirmed the order on
June 5, 2000.

113. Beverly apped s the chancellor's order affirming the decision of the Pandl, which denied reimbursements
for nurang services that were undervalued due to a computer programming "glitch.”

FACTS

4. Beverly operates anumber of nuraing facilitiesin Missssippi, and amgority of its patients are insured
by Medicaid. Pursuant to Miss. Code Ann. § 43-13-117(4)(b) (1999) and federa regulations promulgated
by the federd Hedth Care Financing Adminigtration (HCFA), Medicaid operates on a case mix system,
which is designed to pay nursing facilities according to the amount of care devoted to particular patients.
This requires the facility to prepare amedica assessment of each patient, caled a Minimum Data Set



(MDS), and the date that it is performed becomes the reference date. This assessment is performed on
each resdent at least once a quarter, and Medicaid reimburses the facility quarterly for those patients who
are covered by Medicaid. The facilities are reimbursed according to the trestment provided to individua
patients.

5. In mid-December, 1998, Beverly ingtaled anew computer program system. Due to programming
errors, Beverly's system was incompetible with Medicaid's system, causing the MDSs of severd hundred
patients to be mischaracterized as "BC-1" from that time until Beverly reset its reference dates on January
14, 1999, by making its significant corrections of prior assessments. As aresult, Beverly was reimbursed
for dl of its Medicaid patients at arate of BC-1 for aperiod of afew months to afew days, depending on
the date of the last assessment for individua patients. BC-1 represents the lowest pay rate possible, and
usudly applies to resdents who are mostly sdf-sufficient, but require some supervison.

6. The HCFA provides that errorsin aMDS may be corrected by making significant corrections to prior
assessments. This resets the reference date, and essentidly begins anew quarter for that particular patient.
On January 8, 1999, Medicaid derted Beverly of a possible problem iniits billing. Upon investigation
Beverly redized that gpproximately 700 patients were mischaracterized by the defective programming.
Beverly made correctionsto al but twelve on January 14, 1999. Once the corrections were made,
Mediciad adjusted the pay rate prospectively from that day. Beverly estimates thet it lost $734,633.45 in
reimbursements for nursing care that it provided between mid-December, 1998, and January 14, 1999.

STANDARD OF REVIEW

117. When this Court reviews a decision by a chancery or circuit court concerning an agency action, it
applies the same standard of review that the lower courts are bound to follow. Miss. Comm'n on Envil.
Quality v. Chickasaw County Bd. of Supervisors, 621 So.2d 1211, 1216 (Miss 1993). We will
entertain the gpped to determine whether the order of the administrative agency 1) was unsupported by
substantia evidence, 2) was arbitrary or capricious, 3) was beyond the power of the adminigtrative agency
to make, or 4) violated some statutory or condtitutiona right of the complaining party. 1d. at 1215. The
Court must reverse an agency decison if the decison "violated some statutory or congtitutiond right of the
complaining party.” Molden v. Miss. State Dep't of Health, 730 So.2d 29, 33 (Miss. 1998).

LEGAL ANALYSIS

|. Whether the Mississippi Division of Medicaid'srefusal to grant Beverly Enterprises's
request for reimbur sement without substantial evidence, or, in the alternative, arbitrarily
and capricioudy violated Beverly's statutory and constitutional rights.

118. The Hedlth Care Financing Adminigtration of the United States Department of Health and Human
Services manud provides as follows:

[1f] the erroneous data in the prior MDS is mgor enough to warrant correction, then the facility may
optionaly choose to perform anew comprehensive "significant correction of prior assessment” if both
of the following conditions are satisfied:

(1) The assessment in error is the most recent assessment; and

(2) The resdent did not experience an actud change "sgnificant changein status' between the time of



the original assessment and the new comprehensive assessment. However, the resdent's clinica
condition is different from that depicted in the assessment in error and it would otherwise appear that
there had been a sgnificant change in datus.

If the facility chooses to perform a"significant correction” assessment, then anew MDS and RAPs
are required, with the new MDS performed using a new observation period (i.e., a new Assessment
Reference Date (A3a)).

HCFA RAI Verson 2.0 Guiddines (1995).

119. The above-quoted passage provides for the correction of errors in the most recent MDS reports, and
requires "anew observation period.” "The Divison of Medicaid, Case Mix, does not allow assessments
with the same assessment reference date to be replaced by new assessments with that same assessment
reference date once they have been received and accepted into the Medicaid system.” Divison of Medicad
Case Mix Update CMX-1 (April 1, 1998) (emphasis added).

110. Medicad interprets this updated regulation to mean that the corrected MDSs submitted by Beverly
cannot relate back to the date of the original, mischaracterized MDSs. Therefore, it contends, the corrected
MDSs may only be applied prospectively for the purposes of Medicaid reimbursements, and it may not
retroactively pay Beverly additiona reimbursements for the services it rendered prior to January 14, 1999.

111. Beverly has presented evidence that it is possible for Medicaid to delete erroneous information from
the system and replaceit. It cites the State Medicaid Plan, 1-7(A), which alows Medicaid to make
adjustments to the MDSs that change the classification of the resdent. These changes may result in alower
or agrester payment to the provider. However, this provision of the State Plan only applies when Medicaid
performs an audit pursuant to the State Plan, 3-1(c). The errors of which Beverly complains were not
discovered by an interna audit of Medicaid, and this remedy is therefore not available to Beverly (1)

1112. Medicaid does not contest the vaidity of the information in the corrected MDSs, but rather that its
regulations prohibit it from retroactively reimbursing Beverly from the time period between the submisson

of the original MDSs and the corrected MDSs. In fact, had Medicaid argued that if it violated its own rules
by reimbursing Beverly, it may have faced liability from HCFA. 42 C.F.R. 1V, § 447.30(d)(1) authorizes
HCFA to order "the Medicaid agency of any state”" to reduce payments to nursng homesin order to recoup
overpayments made by Medicaid. If the Medicaid agency does not comply with the order, HCFA may
then withhold federa payments to the state Medicaid agency. 42 C.F.R. 1V, § 447.30(d)(3). Medicaid
further asserts that because the agency's action was in accordance with federal and state regulations,
Medicaid did not act arbitrarily or capricioudy, and its decison was based on substantia evidence that the
corrected MDSs were not completed until January 14, 1999.

1113. The record shows that the agency did correct the amended assessments prospectively from the date
of the corrections, and refused to reset the values for the few MDSs that were not timely corrected. Beverly
concedesthat it is not seeking recovery for the (gpproximately 12) patients for whom significant corrections
were not offered.

114. While it is true that the then existing HCFA regulations do not provide for retroactive relief and that the
adminigrative agency followed its guiddinesin that respect, Article 3, Section 14 of the Missssppi
Condtitution provides that "no person shall be deprived of life, liberty, or property except by due process of



law." The failure to reimburse Beverly was clearly aviolation of due process and the decision of the Pandl
was arbitrary and capricious.

115. This Court defined both arbitrary and capricious in the context of adminidirative agenciesin Miss.
State Dep't of Health v. Natchez Cmty. Hosp., 743 So.2d 973 (Miss. 1999). In Natchez, this Court
held that an adminigtrative agency's decision is consdered to be arbitrary "when it is not done according to
reason and judgment, but depending on the will done” Id. a 977 (citing Burks v. Amite County Sch.
Dist., 708 So.2d 1366, 1370 (Miss. 1998)). A capricious action is defined as being "done without reason,
inawhimsica manner, implying ether alack of understanding of or disregard for the surrounding facts and
settled controlling principles.” 1d. InMcGowan v. Miss. State Oil & Gas Bd., 604 So.2d 312, 322
(Miss. 1992), this Court defined arbitrary and capricious as follows:

"Arbitrary" meansfixed or done capricioudy or a pleasure. An act is arbitrary when it is done without
adequatdly determining principla; not done according to reason or judgment, but depending upon the
will aone, -absolute in power, tyrannical, despotic, non-rationd, -implying either alack of
understanding of or adisregard for the fundamenta nature of things.

"Capricious' means freskish, fickle, or arbitrary. An act is cgpricious when it is done without reason,
in awhimsica manner, implying ether alack of understanding of or adisregard for the surrounding
facts and settled controlling principles.

1116. The greater problem isthe arbitrary nature of the regulations. For example, Medicaid is dlowed to
perform audits on nursing homes. If Medicaid finds that an error has occurred, it can go into the computer
and change the origind assessment date to make sure that the nursing facility is not paid at a higher rate. On
the other hand, asin this Situation, if a provider has been underpaid by Medicaid, the provider is not
alowed to change the origind assessment date. To the contrary, the provider is only alowed prospective
relief from the time the correction was made forward.

117. It isunrefuted that a computer software glitch in anewly ingtdled system caused Beverly to

miscal culate the correct amount of funds necessary to properly remburse them for services actualy
rendered to gpproximately 712 patients. Beverly was unaware of any discrepancy until Medicaid notified it
on January 8, 1999. Beverly followed appropriate procedure and immediately, within four working days,
submitted significant corrections to 700 patient accounts on January 14, 1999. Due to the then existing
HCFA policy, which only provides for prospective rdlief, Beverly incurred aloss of $734,633.45, which
condtitutes the nursing cost from the origina assessment date in mid-December to the correction date of
January 14, 1999.

118. Miss. Code Ann. § 43-13-117 states in pertinent part:

Medica assstance as authorized by this article shal include payment of part or dl of the codts, at the
discretion of the divison or its successor, with approva of the Governor, for the following types of
care and services and rendered to digible applicants who shall have been determined to be digible for
such care and services within the limits of state gppropriations and federal matching funds....

Miss. Code Ann. 8§ 43-13-117.

1119. This atute clearly grants Medicaid the right to make partid or full payments for certain types of care
and sarvices rendered to eigible recipients. Although the Mississppi statute authorizes Medicaid to make



payment for services rendered, Medicaid is aso guided by Section 43-13-121 of the Mississippi Codeto
adopt and promul gate reasonable rules, regulations and sandards in the further adminigtration of the
Medicaid program. Miss. Code Ann. 8§ 43-13-121(1) statesin pertinent part:

The divison is authorized and empowered to administer a program of medica assistance under the
provisons of this article, and to do the following:

(8 Adopt and promulgate reasonable rules, regulations and standards, with approva of the
Governor:

(1) Establishing methods and procedures as may be necessary for the proper and efficient
adminigration of thisarticle,....

120. The Medicaid HCFA policy does dlow hedth care providers to correct erroneous submissons.
However, such corrections are not alowed during the elgpsed time between the origina submisson and the
new or corrected submission because a new reference date period is required. There cannot be two
assessments within the same reference date. The inequity of this procedure has now been corrected by a
change in HCFA regulations which alows " corrections made within 14 days of detecting an error.” HCFA
2.1.1.

121. Medicaid claims that it was impossible to replace the assessments for the time period during which
Beverly suffered the losses without actudly changing the MDS computer record. However, it is clear from
the record testimony of Janet Y oungblood, aformer nurse auditor of Medicaid, that on prior occasions
Medicaid hasin fact deleted erroneous submissonsin its computer system and replacement submissons
were made without changing the dates of the reference period. These replacement submissions were
appropriately categorized detailing the corrected amount of reimbursement to the health care provider.

Y oungblood testified, "[t]hereisaway to do it. It's a very time consuming process, but thereisaway to do
it. It was done when | worked there."

122. This Court has stated thet, "[a]n act is capricious when it is done without reason, in awhimsica
manner, implying ether alack of understanding of or adisregard for the surrounding facts and settled
controlling principles.” Miss. Dep't of Envtl. Quality v. Weems, 653 So. 2d 266, 274 (Miss. 1995).
Medicad clearly places form over substance in claming that Beverly failed to "mitigate its losses" Thereby
Medicad disdlowed payment for Beverly's provided servicesto its patients. In its decison, Medicaid failed
to even mention the computer software glitch which caused this problem and, instead, dwelt upon 12
patients for which no significant corrections were submitted. The fact that amere 12 patients of the 712
were not sgnificantly corrected due to being overlooked in the rush by Beverly to submit sgnificant
correctionsis irredlevant. Beverly is not asking to be reimbursed for those 12 patients that were overlooked.
In fact, Beverly offersto forfeit any amount of reimbursement for these 12 patients. Medicaid's action here
isa the very height of arbitrariness. Asin Weems, Medicaid's "adminigrative act is arbitrary and capricious
if the agency 'entirely failed to consder an important aspect of the problem, or offered an explanation for its
decision that runs counter to the evidence before the agency.” 1d. at 281. Medicaid has failed to consider
the most important aspect of the problem. Medicaid clearly had the ability to delete data without changing
the dated period from the computer and subsequently to take replacement data which would then generate
correct payment to the provider.

123. It is not disputed by Medicaid that Beverly provided nuraing services to 700 of their patients & alevel



abovethat of BC1. Therefore, Beverly should be compensated for these services.
CONCLUSION

924. This Court finds that Medicaid's refusd to grant Beverly's request for reimbursement was arbitrary and
capricious and violated Beverly's condtitutiond rights. Therefore, we reverse the chancery court's judgment
and the Medicad orders that the corrections should not be dlowed retroactively and the default payment
rate maintained. This Court hereby renders judgment that Beverly Enterprises shal recover from the
Division of Medicaid $734,633.45, the amount of reimbursement for the 700 patients mischaracterized by
the defective programming.

125. REVERSED AND RENDERED.

PITTMAN, CJ., SMITH, P.J., WALLER, DIAZ AND CARLSON, JJ., CONCUR. COBB,
J., CONCURSIN RESULT ONLY.McRAE, P.J., DISSENTSWITH SEPARATE
WRITTEN OPINION JOINED BY GRAVES, J.

McRAE, PRESIDING JUSTICE, DISSENTING:

1126. | disagree with the mgjority's decison to grant Beverly Enterprises Motion for Rehearing. The federd
and State regulations that governed the Mississppi Divison of Medicaid a the relevant times provided that
nursing facilities cannot be reimbursed for losses occurring between the originad submission of erroneous
patient assessments and the submission of corrected assessments. These "significant corrections of prior
assessments' could only be applied prospectively. The chancery court therefore did not err in failing to
apply the corrections retroactively, and in holding that the gpproximately twelve assessments for which
Beverly did not make corrections should be maintained at the default payment rate. We are bound under
our rules of review to uphold the chancdlor. Beverly maintains that the chancellor's decison was arbitrary
and capricious. Thisissmply not true. The Divison of Medicaid followed the federd guidelinesthat werein
place at the time. Beverly controlled its own destiny, in that it controlled its computer system and took no
precautions to ensure that errors, such as those that are the focus of this case, did not occur. Beverly knew
the federd rules and regulations governing the correction of errors and reimbursement, particularly thetime
condraintsto fileaclam. It iswrong for it to ask usto change the rulesto its benefit after the "gameis
over."

127. The Hedlth Care Financing Adminigtration of the U.S. Department of Human Services manua
provides asfollows:

[1f] the erroneous data in the prior MDS is mgor enough to warrant correction, then the facility may
optionaly choose to perform anew comprehensive "significant correction of prior assessment” if both
of the following conditions are satisfied:

(1) The assessment in error is the most recent assessment; and

(2) The resdent did not experience an actud change "sgnificant changein status' between the time of
the original assessment and the new comprehendve assessment. However, the resdent's clinica
condition is different from that depicted in the assessment in error and it would otherwise appear that
there had been a 9gnificant change in datus.



If the facility chooses to perform a g gnificant correction” assessment, then anew MDA and RAPs
are required, with the new MDS performed using a new observation period (i.e., a new Assessment
Reference Date (A3a)).

HCFA RAI Verson 2.0 Guiddines (1995).

1128. The above-quoted passage provides for the correction of errorsin the most recent MDS reports, but
applies progpectively due to the requirement of "anew observation period.” "The Divison of Medicaid,
Case Mix, does not allow assessments with the same assessment reference date to be replaced by new
assessments with that same assessment reference date once they have been recelved and accepted into the
Medicaid system.” Divison of Medicaid Case Mix Update CMX-1 (April 1, 1998) (emphass added).

1129. The Divison interprets this updated regulation to mean that the corrected MDSs submitted by Beverly
cannot relate back to the date of the original, mischaracterized MDSs. Therefore, it contends, the corrected
MDSs may only be applied prospectively for the purposes of Medicaid reimbursements, and it may not
retroactively pay Beverly additional reimbursements for the services it rendered prior to January 14, 1999.

1130. An adminidrative agency is vested with the authority to interpret its own regulations. We have said that
"[t]his Court affords greet deference to an adminidrative agency in interpreting its own regulaions.” Miss.
Gaming Comm'n v . Bd. of Educ., 691 So0.2d 452, 455 (Miss. 1999). However, this deferenceis of no
import where the agency's action is contrary to the language of the governing statute. 1d. Miss. Code Ann.

8 43-13-121(1)(a)(iii) (1999), authorizes the agency to establish reasonable fees, charges and rates for
medica services, and "shdl not change any such fees, charges or rates except as may be authorized in
Section 43-13-117." Asdiscussed, the Division did not violate section 43-13-117.

131. Beverly presented evidence that it is possible for the Divison to delete erroneous information from the
system and replaceit. It cites the State Medicaid Plan, 1-7(A), which alows the Divison to make
adjustments to the MDSs that change the classification of the resdent. These changes may result in alower
or agrester payment to the provider. However, this provision of the State Plan only applies when the
Divison performs an audit pursuant to the State Plan, 3-1(c). The errors of which Beverly complains were
not discovered by an interna audit of the Division, and this remedy is therefore not available to Beverly (2)

1132. The Divison does not contest the vaidity of the information in the corrected MDSs, but rather that its
regulations prohibit it from retroactively reimbursing Beverly from the time period between the submisson
of the original MDSs and the corrected MDSs. In fact, had Medicaid violated its own rules by reimbursing
Beverly, it may have faced liability from HCFA. 42 CF.R. 1V, 8§ 447.30(d)(1) authorizes HCFA to order
"the Medicaid agency of any state” to reduce payments to nursng homesin order to recoup overpayments
made by Medicaid. If the Medicaid agency does not comply with the order, HCFA may then withhold
federa paymentsto the state Medicaid agency. 42 C.F.R. IV, § 447.30(d)(3). Because the agency's action
was in accordance with federa and state regulations, the Divison did not act arbitrarily or capricioudy, and
its decison was based on substantial evidence that the corrected MDSs were not completed until January
14, 1999.

1133. Beverly mistakenly dleges that the Review Board denied its claim for retroactive reimbursements of
more than $700,000 on the basis that it did not submit corrections for 12 out of 700 MDSs, and therefore
"failed to mitigate its damages.”" The record shows that the agency did correct the amended assessments
prospectively from the date of the corrections and declined to reset the values for the few MDSs that were



not timely corrected. Beverly concedesthat it is not seeking recovery for the (approximately 12) patients
for whom significant corrections were not offered. Thisissue therefore lacks merit.

1134. Because the Divison of Medicaid's regulations require that nursing facilities cannot be retroactively
reimbursed for losses occurring before the submission of the "significant corrections of prior assessments,”
Beverly Enterprises has not shown that the Division has arbitrarily deprived it of a property interest without
due process. The chancery court therefore did not err in failing to apply the corrections retroactively and in
holding that the gpproximately twelve assessments for which Beverly did not make corrections should be
maintained a the default payment rate. | dissent to the conclusion reached by the mgority. The decision of
the chancellor should be affirmed, and Beverly's motion for rehearing should be denied.

GRAVES, J., JOINSTHIS OPINION.

1. We note that in March, 2000, the HCFA changed its regulations. Nursing facilities may now make
changesto MDSsthat have dready been submitted, so long as the corrections are made within 14 days of
detecting an error. Heath Care Financing Adminigtration, Long Term Care Resident Assessment Instrument
2.0, Draft Provider Ingtructions for Making Automated Corrections Using the New MDS Correction
Request Form (March 2000).

2. We note that in March, 2000, the HCFA changed its regulations. Nuraing facilities may now make
changesto MDSsthat have dready been submitted, so long as the corrections are made within 14 days of
detecting an error. Hedlth Care Financing Adminigtration, Long Term Care Resdent Assessment Instrument
2.0, Draft Provider Ingtructions for Making Automated Corrections Using the New MDS Correction
Request Form (March 2000). This does not help Beverly in its present Stuation.



