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MYERS, J.,, FOR THE COURT:

1. Henry Lee Williams gpped s the decison of the Jones County Circuit Court. His Stated issues are
whether resjudicata bars a second action when there was no disposition on the merits of the first action and
whether res judicata can be gpplied barring a second action, when the claims of the first action were not
present in the second action.

FACTS

12. In the 1960s severd oil companies drilled on ViolaWilliams land. ViolaWilliamsis the deceased
mother of the Appdlant, Henry Lee Williams. In 1993, asuit was filed on behdf of Violadleging certain
defendants caused the property to be exposed to radioactive scale or deposits, satwater and other waste
from their oil and gas production. Viola owned alife estate in the land, located in Jones County, upon which
B.P. Williams No. 1 Wdll is located.



3. Violds case was referred to as the "Madison action” and was origindly filed in Hinds County,
Mississippi.L) Due to the fraudulent joinder of Southeastern NORM Environmentd, Inc., a non-diverse
defendant, Viola's case was removed to federa court.

4. In August, 1994, Henry Lee Williams filed a complaint againg the same defendants originaly sued by

Violain the"Madison" suit. His clams were identica and the land subject to this suit is the same, as Henry
had a remainderman interest in thisland. Henry added two non-diverse defendants, Smith and Fuente. This
suit was aso removed to federad court upon the allegations of fraudulent joinder of non-diverse defendants.

5. Viola died while the cases were pending and Henry was named sole heir and administrator of his
mother's estate. As such he was forced to pursue her clams dong with his clams when his mother's
guardian tried to have her case dismissed without prejudice. In December of 1994, the two suits were
consolidated. The federd district court found that Southeastern NORM, Smith and Fuente were
fraudulently joined and entered judgments in their favor. Smith's dismissal was gppeded. On June 2, 1997,
the United States Court of Appeds for the Fifth Circuit vacated and remanded the cases to the district
court. Upon petition for rehearing the Fifth Circuit remanded the "Madison action,” Violas suit, to the
digtrict court with instructions to remand Henry's case to the Circuit Court of Jones County.

116. Jones County Circuit Court entered an order staying Henry's case as to Smith and Vintage Petroleum
until the completion of the federa action. That order specificaly stated that it would not "preclude or
prohibit Defendant's Smith and Vintage from filing motions to dismiss on resjudicata or collaterd estoppel
grounds during the period of the say.”

7. In April 1998, the circuit court entered an order dismissing Placid Oil Company and Texas Internationd
Petroleum Corporation and held that the doctrines of res judicata and collateral estoppel applied. Henry did
not apped those dismissals.

8. On July 23, 1998, the United States Didtrict Court for the Southern District of Mississippi, entered an
order dismissing with prgudice dl of Vidlas daims againg Vintage Petroleum and Smith pending in the
parale federd didtrict court. Thiswas done on Henry's motion for such action. Based on this dismiss,
Vintage Petroleum and Smith moved for summary judgment on the doctrines of res judicata and collaterd
estoppd. The lower court ruled that the requirements for both doctrines were present and entered summary
judgment.

STANDARD OF REVIEW

119. This Court conducts a de novo review on al questions regarding summary judgment. Pickens v.
Donaldson,748 So. 2d 684, 686 (19) (Miss. 1999).

DISCUSSION

120. A fina judgment on the merits bars further claims by parties or their privies based on the same cause
of action under the doctrine of res judicata. Four identities must be present for res judicatato apply: (1)
identity of the subject matter of the action; (2) identity of the cause of action; (3) identity of the partiesto the
cause of action; and (4) identity of the quality or character of a person for or against whom the clam s
made.(2) Pro-Choice Mississippi v. Fordice, 716 So. 2d 645, 665 (69) (Miss. 1998); citing Little v. V
& G Welding Supply, Inc., 704 So. 2d 1336, 1338 (19) (Miss. 1997). When these four elements are
present a party will be barred from relitigating issues decided in a prior action or those that should have



been litigated. Dunaway v. W.H. Hopper & Associates, Inc., 422 So. 2d 749, 751(Miss. 1982).

111. Henry contends that res judicata should not apply because there were no clams to be litigated in
federa court because of his mother's desth. However, Mississippi provides that clamsfor damagesto
property survive the death by becoming part of the clam holder's estate. Miss. Code Ann. 91-7-233 (Rev.
2001). Clearly Violds clams survive her death. So the lawsuit was ill viable.

112. Henry dso contends that res judicata cannot gpply in his situation because there was no decison made
on the merits of the case while in federd court. A voluntary dismissal taken without prgudiceis not an
adjudication on the merits and does not operate as res judicatain subsequent suits. Stewart v. Guaranty
Bank & Trust Company of Belzoni, 596 So. 2d 870, 872-73 (Miss. 1992). The federal rules provide that
"[u]nless otherwise specified in the order, adismissa under this paragraph [governing voluntary dismissas]
iswithout prgjudice.” Fed. R. Civ. P. 41(a)(2). The order entered by Judge Lee on July 23, 1998,
specificaly states he was dismissing the case "with prejudice.” 1t appears that Judge Lee "otherwise
specified” adismissal with prgudice and, as such, Violds case was decided on the merits. Hisfirg issueis
without merit.

1113. The second issue is whether the above dismissa bars Henry's case under the doctrine of res judicata
To determine thiswe must look to the four requirements and review the facts.

124. Identity of the subject matter of the action isthe first requirement that must be met. The subject matter
in these two casesisidentical. Both Violaand Henry sued because the land, in which one had alife estate
and the other held aremainderman’s interest, had been contaminated due to the ail drilling and subsequent
cleanup by the named defendants.

1115. The second requirement is identity of the cause of action. It is stisfied when there is commonality
found among the "underlying facts and circumstances upon which the claim is asserted and relief sought.”
Riley v. Morehead, 537 So. 2d 1348, 1354 (Miss. 1989).

116. In addition, it must be "ascertained] whether the evidence necessary to maintain the one [suit] would
authorize arecovery in the other.” McCorkle v. Loumiss Timber Co., 760 So. 2d 845, 856 (146) (Miss.
Ct. App. 2000), quoting Tobias v. Tobias, 225 Miss. 392, 398, 83 So. 2d 638, 340 (1955).

117. It is ot necessary to use "drict identity” when attempting to meet the third requirement of identity of
the parties to the cause of action. Little, 704 So. 2d at 1339. It is sufficient if the partiesin the second suit
werein "privity" with those in the initid action. 1d.

Privity isaword which expresses the idea that as to certain matters and in certain circumstances
persons who are not parties to an action but who are connected with it in their interests are affected
by the judgment with reference to interestsinvolved in the action, asif they were parties.

Id. (quoting Restatment of Judgments § 83 cmit. (1942)). Vintage and Smith are in privity with one another.
Viola deeded her ownership of the land to Henry and only reserved alife etate for herself and, through her
quit, they arein privity. McCorkle, 760 So. 2d at 855 (142). They are in the same chain of title to the land
in question and thus al meet the identity of parties requirement.

1118. The find requirement is the qudity or character of the person for or against whom the suit is brought.
Vintage Petroleum was named in both suits and Smith wasin privity with Vintage Petroleum dueto his



contract with Vintage to perform workover services on the land in question. These parties are the same.

1119. However, arecent decision by this Court, McCorkle v. Loumiss Timber Co., 760 So. 2d 845
(Miss. Ct. App. 2000), defined this component as meaning

that if someone is gppearing in some limited or representative cagpecity in one case and persondly in
the other, that party's "quality or character” is not the same in the two actions. What a party did in
litigation as the executor of an estate to which he has afiduciary responshbility should not necessarily
bind him as an individua defendant.

Id. at 856 (147).

1120. In the McCorkle case, this Court defined the four requirements for res judicata at length. 1d. The case
consgted of two suits involving two sons and their option contract for land with their father who cut and
sold timber from the land without consulting with the sons. The McCorkle brothers gppeded the dismissal
of their second suit againg their father. This Court held that dl four identities were met in their two cases.
We held that the query in both cases regarding the contract between the parties was of the same subject
matter, that the claim of conversion identical and the parties, McCorkle Sr., and his sons are the same in
both suits. Furthermore, even though McCorkle Sr., done, was the counter defendant in the first suit and in
the second suit the lumber "companies with which he wasin privity" were the defendants in the second suiit,
the character of the defendantsis the same in both suits. 1d. at 856 (147).

721. Henry appeared in federa court as executor of his mother's estate when he made his motion to dismiss
without prejudice. He only appeared because the defendants opposed the prior motion to dismiss without
pregjudice by Violas guardian. The defendants "ingsted” that her "heir-at-law” be substituted. When the
defense then ingsted that adismissal without prejudice would be detrimenta to their own cases, Henry
moved to have Viola's case dismissed with prejudice. The court granted the motion.

122. Henry's case is analogous to McCorkle, even though the McCorkle brothers appea met the
requirements of resjudicata. In Henry's Stuation, it gppears that the four identities may not have been met.
The piece of contaminated property is the same and thus satisfies the subject matter requirement. Both suits
clamed that the property had been contaminated by the same entities thus fulfilling the identity of the parties
and cause of action requirements. However, Henry dso had apersond injury cdlam againg Vintage
Petroleum and Smith. And, hisinterest in the property was different than his mother's. Violas interest was a
life estate with alimited recovery. Henry'sinterest was as fee owner upon her death. His only connection to
Violas suit was that he was the adminigirator of her etate.

123. As stated above, Henry's quality of character was different when he appeared in federa court
requesting the dismissals. He was there as the representative of his mother's estate and not as a beneficiary.
If aloca banker had been in the same position as Henry as adminigtrator of Violas estate, there would be
no question as to whose interests were being represented.

924. We reverse and remand.

25. THE JUDGMENT OF THE JONES COUNTY CIRCUIT COURT ISREVERSED AND
REMANDED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLEES.

KING, PJ., BRIDGES, THOMAS, LEE, IRVING, CHANDLER AND BRANTLEY, JJ.,



CONCUR. MCMILLIN, CJ.,DISSENTSWITH SEPARATE WRITTEN OPINION
JOINED BY SOUTHWICK, P.J.

McMILLIN, C.J.,, DISSENTING:

1126. | repectfully dissent. Viola Williams commenced her suit & a time when she was the fee owner of the
red property alegedly contaminated by the acts of the defendants. Only after the litigation had begun did
she convey aremainder interest in the property (retaining alife estate in herself) to Henry Lee Williams, the
gppellant in the action now before us. That act of conveyance did not deprive the court before which her
suit was pending of jurisdiction of the clam for the entire injury to the property. Chancdlor Griffith, in his
treatise on chancery practice, described the common law doctrine of lis pendens in these terms:

Thedoctrine of lis pendensisthat every person . . . who acquires from a party to the litigation any
interest in property red or persond during the pendency of a suit respecting aright, title or interest in
such property takes subject to, and is conclusively bound by, the decree in such litigation . . . .

V. A. Griffith, Mississippi Chancery Practice § 527, at 541(2d ed. 1950).

127. Chancdlor Griffith's explanation for the necessity of the doctrine has direct application to the case now
before us. The rule "has its foundation in manifest necessity, for if, pending suit, any of the parties might by
dienations avoid its results no suit could be brought to a successful or effective termination.” 1d. Though the
discussion of this doctrine appearsin awork related to practice in the chancery courts, the doctrineis of
common law origin that applies equaly to suits affecting property in circuit or chancery courts. To permit
such a conveyance to end litigation while still maintaining the viability of acause of action in such a manner
would, as Chancellor Griffith suggests, permit a plaintiff finding himsdf uneasy about the course of pending
litigation to Smply convey away hisinterest in the property to another who would be free to commence a
smilar action - perhgpsin another court where the prospects of success might be viewed as more likely.

1128. The Missssippi Supreme Court has said that the doctrine serves to implement the common law max of
"pendente lite nihil innovetur,” which means "pending the it nothing should be changed.” Jones v. Jones,
249 Miss. 322, 324, 161 So. 2d 640, 643 (1964).

1129. I would conclude that the dismissd of ViolaWilliamss suit with prejudice effectively ended any clam
that Henry Lee Williams might assert by virtue of his being Viola Williamss successor in title when histitle
was derived during the pendency of Viola Williamss suit and with his gpparent full knowledge of its
exigence. It should be kept in mind that the common law doctrine of lis pendens which | believe servesto
bar Henry Lee Williamss separate claim has broader application than the statutorily-enacted lis pendens
provisons found in the Missssppi Code. Chancellor Griffith, in speaking of the statute, noted that the
Satute "affects the common law rule only to the extent and within the exact areajust stated, and asto dll
ese the common law rule remainsin full force" V. A. Griffith, Mississippi Chancery Practice 8529, at 543.
Thus, even though this case was ingppropriate for the filing of a statutory lis pendens notice, | would hold
that the broader common law doctrine applies.

1130. Henry Lee Williams dso argues that he has raised a persond injury claim that could not possibly be
barred, no matter the disposition of the property damage claim. However, areview of his complaint shows
that his purported persond injuries conast solely of dleged emotiond damage "resulting from [the
defendants] contamination of [his] real and persond properties” This clam isfor consequential damages,



dependent on the existence of aviable clam for the actual damages to the property itself. Since | would
hold the principa clam to be barred, this derivative dam for emotiond injury would, in my view, aso be
barred by the adverse outcome of the Viola Williams suit in federa digtrict court.

SOUTHWICK, P.J., JOINSTHIS SEPARATE WRITTEN OPINION.

1. Madison v. Vintage Petroleum, Inc., No. 95-60573 (5th Cir. May 13, 1996)(unpublished
opinion).

2. Referring to requirement no. 2, Rule 2 of the Mississippi Rules of Civil procedure provide that
there shdl be one form of action to be known as "civil action.” Comments for Rule 2 Sate that, the
purpose of rule 2 isto diminate the term "cause of action” from the lexicon of Missssppi civil
practice.



