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DIAZ, JUSTICE, FOR THE COURT:

1. On February 19, 1999, Lorraine C. Craft filed for divorce against Jay Douglas Craft on the ground of
irreconcilable differences. Lorraine amended her complaint on April 12, 2000, and alleged that Jay
committed adultery with her best friend. In his answer, filed on June 19, 2000, Jay admitted to both
grounds for divorce. The matter was heard before the Chancery Court of Lamar County, Missssppi on
August 29, 2000. The chancellor issued his Memorandum Opinion on November 7, 2000, and entered his
Final Judgment of Divorce on December 18, 2000. The chancery court granted a divorce to Lorraine on



the ground of adultery. Lorraine apped s the property distribution, contending that the chancellor erred in
classfying Jay's partnership with his brother as non-marital property.

EACTS

2. Lorraine and Jay were married for about 12 years. The couple had no children together, although Jay
has a son, Matthew, who lived with Jay and Lorraine from the age of five. It was undisputed thet Lorraine
contributed sgnificantly to Matthew's upbringing. Lorraine's niece testified that Lorraine did alot of the
cooking and hel ped Matthew with his homework. She aso testified that Jay did some cooking.

3. In 1979 Jay and his brother, Brad Craft, entered into a partnership to operate aused car businessin
Hattiesburg, Missssppi under the name of Craft Auto Sdes. This partnership existed prior to Lorraine and
Jay's marriage on May 30, 1987. Although Brad and Jay did not formalize the partnership until 1994, the
brothers have filed tax returns as a partnership since 1980. The partnership agreement also provided for a
$500,000 life insurance policy on thelife of each partner with the beneficiary being the surviving brother.
The proceeds would be paid to the decedent's estate which would effect atransfer of the tota interest in the
partnership to the surviving partner. Sometime after the marriage, Brad and Jay started acquiring red etate
properties with some of the earnings from the dedlership. This real estate was consdered an asset of the
partnership. Craft Auto Sales paid the property taxes. All of the property was acquired equaly by Brad and
Jay asjoint tenants or tenants-in-common.

4. The vdue of the dedership and of the red estate investments increased during Jay and Lorraine's
marriage. The red estate holdings grew to a vaue of $2,000,000. Jay'sinterest in the partnership was
vaued at approximately $1.16 million, according to Lorraine's expert, $850,000 according to Jay's expert,
and $750,000 according to Jay himsdf as owner of hdf of the interest of Craft Auto Sales.

5. Both Lorraine and Jay were employed throughout their marriage. 1n 1996 Lorraine was aloan officer
for UC Lending where her income was about $33,000 per year. She was promoted to office manager, and
her income increased in 1998 to about $64,500 per year, not including “large bonuses' she received up until
May of 1999, acompany car, fully paid hedth insurance, and an alowance on company credit cards.
Lorraine testified that she changed jobsin May of 1999 due to the stress of the divorce. She now works for
adifferent loan indtitution. Her current base salary is $44,000 per year. Jay'sincome is gpproximately $128,
000 per year. In the yearsthat Lorraine and Jay lived together, they had combined earnings of $850,800,
with Jay contributing gpproximately $588,000 and Lorraine contributing approximately $262,700. These
figures were undisputed. The chancellor found that Lorraine was in good hedlth, had no children, and was
capable of earning an income of $65,000 to $75,000 a year.

116. Of the marital assats, Lorraine was avarded the marital home, vaued at $225,000, subject to the
mortgage, but with equity of $94,000. Sometime after Jay and Lorraine separated, she withdrew $80,000
cash from the marital funds. She used $30,000 of the withdrawn funds to purchase a 1999 Mazda
automobile. She was awarded the automobile, as well as the $80,000 she had withdrawn. She was also
awarded a $15,000 retirement account. She was awarded $7,000 to contribute to her attorney's fees.
Furthermore, after the separation, and when Jay moved out, on or about February 5, 1999, Jay voluntarily
paid Lorraine $500 per week, plus $50 per month for her cdlular phone and $50-70 per week for the maid
sarvice. He continued the voluntary payments until April, after which time the chancery court ordered Jay to
continue with the payments. Jay made the payments on atimely basis throughout the separation.



{[7. Of the remaining marital assets, which were classified as Jay's non-marital property according to the
exhibit, Jay was left with alittle over $10,000, not including a stock account valued a $35,000 which he
purchased in March of 2000, after the marital estate was settled. Asfor Loraine's non-marital assets, she
has a one-third future interest in her father's life estate in Lamar County, which congsts of 129 acres. This
asset was not included on her ligt of financid assets submitted to the chancery court. Also revant to the
divison of marita assets, the chancery court established that Jay sustained net gambling losses of
approximately $67,000 over athree to four year period.

8. Asfor Lorraine's contention that Jay's haf of Craft Auto Sales should be classified as marita, Lorraine
testified that, during the early years of their marriage, when Jay and Brad would rotate Saturdays running the
business, she helped Jay with some genera clerical work for the partnership on his Saturday rotation. She
aso sated that she was involved with the business when she once helped Jay to audit Regd Financia
Services, alending company started by Jay, Brad, and two other partners. She testified that she

encouraged Jay and Brad to invest in redl estate. Jay's testimony, on the other hand, was that Lorraine did
not do any work for Craft Auto Sales and that when she was there, she "just mainly hung around” and that
she had not been there on a Saturday at dl for the past 7 to 8 years.

9. At trid, Loraine requested $504,153.29 in lump sum adimony or red estate and $3000 per month in
permanent periodic dimony. The chancery court classfied Jay'sinterest in the partnership as a non-marita
asset. The court equitably distributed the marita assets and awarded Lorraine $175,000 in lump sum
dimony, aswel as periodic dimony in the amount of $2000 per month for twenty-four months. The
chancdlor determined that when dividing the marita assets, which totaled dightly less than $350,000, there
remained a marked deficit on the part of Lorraine. Therefore, the chancedllor awvarded the lump sum and
periodic dimony as an adjunct to the equitable distribution of the marital estate. The primary contention on
gpped isthe divison and classfication of assets. Jay'sinterest in the partnership and in the red estate was
not included in the marital assats. Lorraine contends that those assets should have been classified as maritdl.
The following issues are now before this Court:

|. Whether the court erred in determining the owner ship and classification of assets.

II. Whether thecourt erred in not awarding Lorraine an interest in the busnessand real
estate assets.

[11. Whether the court erred in finding Lorraine had not contributed to the appreciated value
of the assets.

V. Whether the court erred in finding that Jay's brother would have to bejoined before
equitable distribution of the marital assets.

V. Whether the court erred in failing to grant Lorraine permanent or long-term periodic
rehabilitative alimony.

DISCUSSION

1120. This Court's scope of review in domestic relaions mattersis limited. Montgomery v. Montgomery,
759 So. 2d 1238, 1240 (Miss. 2000). Absent an abuse of discretion, this Court will uphold the decision of
the chancellor. Hollon v. Hollon, 784 So. 2d 943, 946 (Miss. 2001). This Court will not disturb the
findings of achancedllor unless the chancellor was manifestly wrong, clearly erroneous or an erroneous legd



standard was applied. Henderson v. Henderson, 757 So. 2d 285, 289 (Miss. 2000).

|.WHETHER THE COURT ERRED IN DETERMINING THE OWNERSHIP AND
CLASS FICATION OF ASSETS.

f11. According to this Court's ruling in Johnson v. Johnson, 650 So. 2d 1281, 1287 (Miss. 1984), the
first step before divison of the assetsis for the chancellor to characterize the parties assets as marita or
non-marital. This Court aso ruled, in Hemdley v. Hemdley, 639 So. 2d 909, 915 (Miss. 1994), that assets
accumulated during the marriage are marital assets and are subject to equitable division unlessit can be
proven that such assets are attributable to one of the parties separate estates either prior to the marriage or
outside of the marriage. The second step is for the chancdlor to equitably divide the marital property
according to the guiddines st forth in Ferguson v. Ferguson, 639 So. 2d 921, 928 (Miss. 1994). In
Johnson, this Court stated that "[i]f there are sufficient marital assets which, when equitably divided and
considered with each spouse's marital assets, will adequately provide for both parties, no more need be
done." Johnson, 650 So. 2d a 1287. Where there is a deficit |eft for one of the parties, “then dimony
based on the vaue of non-marita property should be considered.” 1 d. Lorraine does not dispute the
divison of the stipulated marita property. She does, however, dispute the chancelor's finding that Jay's
one-hdf interest in Craft Auto Salesis not marita property.

f12. Lorraine contends that sheis entitled to one-hdf of Jay'sinterest in Craft Auto Saes, while Jay
contends that the property of the partnership is not amarital asset. The chancellor found that the partnership
existed severd years prior to the marriage and that it remained outside of the marriage. The chancellor
found that Lorraine was never a significant contributor to the partnership. She took no active part in the
business, did not participate in business decisions, and did not invest or contribute money to its ongoing
operations. The chancellor found that Lorraine was merely present to drop Jay off afew timesto repossess
acar or to go with him to observe an auction, or to go with him to the office to smply be with him. There
was no commingling of partnership money and affairs with persond money and affairs. See Pearson v.
Pearson, 761 So. 2d 157, 164 (Miss. 2000). The chancellor ultimately concluded that Lorraine's active
contributions to the business were negligible.

113. Asfor Lorraine's economic and domestic contributions to the marital estate, this Court has held that
"the contributions and efforts of the marital partners whether economic, domestic, or otherwise are of equa
vaue"Hemsley, 639 So. 2d at 915. On the other hand, it is well-established that a spouse is not
automaticaly entitled to an equa share of property accumulated through the contributions of both parties.
Brown v. Brown, 574 So.2d 688, 691 (Miss.1990). Furthermore, this Court has stated that the "[&]
ppreciaion of the value of any non-marital asset may be taken into account to arrive at afar divison to the
extent the non-titled spouse had made a contribution toward the appreciation of vaue." Carrow v. Carrow,
642 So. 2d 901, 907 (Miss. 1994).

124. Property may not dways be easlly classfied as dther drictly marita or non-marital. Asfar as
classfying Jay's one-hdf interest in the partnership as non-marital property, the business portion and
ownership of the partnership did remain non-marita in character during the course of Jay and Lorraine's
marriage. However, while Lorraine may not be entitled to one-haf of Jay's interest in the partnership, sheis
entitled to an equitable distribution of the accumulated portion or the increase in vaue of Jay's one-half
interest, as per Hemdley. The accumulated portion of Jay's one-hdf interest in the partnership would be
considered marita property. Therefore, this Court must decide whether the chancellor properly considered



the accumulation of assets when dividing the marital estate. This Court finds that the chancellor did
ultimately condder Lorraines indirect contributions to the increase in value of Jay's interest in the
partnership. Lorraine was awarded the mgority of the marital assets, as well as a sgnificant amount of lump
sum and periodic dimony.

115. If the trid judge committed any error at dl, it was only in failing to recognize that the accumulated or
increased value of Jay's interest in the partnership should be labeled marita property subject to equitable
divison. Nether party could establish with any degree of accuracy how much Jay's one-hdf interest in the
business had increased from the time Jay and Lorraine were married up to the time they separated. Lorraine
testified that the partnership was worth very little when Jay and Lorraine got married. On the other hand, the
partnership did operate for at least 6-7 years prior to the marriage, and Jay was at least able to verify that
his income from the partnership in 1987 was $16,000. The vaue of Jay's interest in the partnership
increased to somewhere between $750,000 and $1.16 million and the value of the red estate holdings of
the partnership increased to about $2 million; so, while we do not know the difference of the increase, we
can a least conclude that Lorraine's indirect contributions to the accumulation of assets are worth some
ggnificant amount.

1116. The chancedllor stated that the marital estate was worth alittle less than $350,000, of which Jay
contributed approximately two-thirds. Despite the fact that Jay was only awarded a little more than $10,
000 out of the marital assets, the chancellor stated that there remained a marked disparity when considering
the non-marital property, namdy, Jay's interest in the partnership. The chancellor implicitly considered the
accumulated vaue of Jay's interest in the partnership when he equitably divided the marital estate,
evidenced by the award of nearly dl of the marital estate to Lorraine.

117. Additiondly, based on Johnson, the chancelor dso awarded lump sum and period aimony to
account for the remaining disparity created by the accumulated vaue of Jay's interest in the partnership.

Had the chancdlor determined beforehand that the accumulated value of Jay's one-half interest in the
partnership and red estate was marital property, he may not have found a disparity at the end. Ultimately,
the chancellor reached afair distribution of the entire estate. Lorraingsindirect contributions to the
accumulation of assats in the partnership were satisfied through the lump sum adimony, periodic dimony, and
through the award of the nearly the entire marital estate. This Court will not disturb the chancdlor's
discretionary determination of the value of Lorraingsinterest in the accumulation of the partnership and redl
edtate. It is clear, based on the record, that "fairness [was| the prevailing guiddine in [this] marital divison.”
Ferguson, 639 So.2d at 929.

II. WHETHER THE COURT ERRED IN NOT AWARDING LORRAINE AN
INTEREST IN THE BUSINESSAND REAL ESTATE ASSETS.

118. Thisissueis closdly rdated to thefird issue. Lorraineis not entitled to an interest in the business and
red edtate assets of the partnership. However, she is entitled to an equitable distribution of the accumulated
vaue of Jay'sinterest in the partnership and of Jay's interest in the red estate holdings. This Court finds that
Lorraine did receive an equitable portion from her indirect contributions to the partnership in the form of
adimony and in the the award of the bulk of the marital estate.

. WHETHER THE COURT ERRED IN FINDING LORRAINE HAD NOT
CONTRIBUTED TO THE APPRECIATED VALUE OF THE ASSETS.



1119. Thisissue was condgdered dong with the first issue. This Court finds that the chancellor consdered the
gppreciated vaue of the partnership and red estate in hisfina digtribution of the maritd assetsand in the
awards of aimony.

IV.WHETHER THE COURT ERRED IN FINDING THAT JAY'SBROTHER WOULD
HAVE TO BE JOINED BEFORE EQUITABLE DISTRIBUTION OF THE MARITAL
ASSETS.

120. Under M.R.C.P. 19, joinder of partiesis only necessary if complete relief cannot be accorded among
those who are dready parties to the suit. Craft Auto Saleswas not joined as a party in this lawsuit. This
issueis not relevant to afind resolution of the case, since this Court finds that the accumulated vaue of Jay's
interest in the partnership and in the redl estate was considered in the overal distribution of assets.

V.WHETHER THE COURT ERRED IN FAILING TO GRANT LORRAINE
PERMANENT OR LONG-TERM PERIODIC REHABILITATIVE ALIMONY.

121. Lorraine's main contention was that she should be awarded more adimony because she believed Jay's
interest in Craft Auto Sdes should be included in the maritd assets. Jay's interest in the partnership, as
discussed in issue ., was congdered by the chancellor. However, this Court has considered the following
factors when awarding dimony:

1) the income and expense of the parties,

2) the hedlth and earning capacity of the parties;
3) the needs of each party;

4) the obligations and assets of each party;

5) the length of the marriage;

6) the presence or absence of minor children in the home, which may require that one or both of the
parties either pay, or persondly provide, child care;

7) the age of the parties,

8) the standard of living of the parties, both during the marriage and at the time of the support
determindions;

9) the tax consequences of the spousal support order;
10) fault or misconduct;
11) wasteful dissipation of assets by ether party; or

12) any other factor deemed by the court to be "just and equitable' in connection with the setting of
spousal support.

Pearson, 761 So. 2d at 165.



122. Lorraine has a separate income with the capacity to earn more. Lorraine was 39 years old a the time
of the divorce, and Jay was 42. The chancdlor stated that there was nothing to detract from Lorraing's
employability and that she wasin good hedth. The marriage lasted about 13 years. Any direct assstancein
the husband's business was negligible. The fault of Jay in committing adultery, his disspation of assets due to
the gambling, and the stlandard of living of the parties were properly consdered in determining the equitable
divison of the marital assets, as well as the award of aimony, which amounted to $175,000 in lump sum
and $2,000 per month in periodic dimony for 2 years. The chancellor has considerable discretion in
determining the amount and type of dimony. 1d. This Court sees no reason to disturb that discretion in this
case.

CONCLUSION

1123. Based on areview of the record, we find thet the chancellor was fair in his determination of the amount
of aimony to award to Lorraine. Furthermore, we find that the chancellor considered the accumulation of
Jay's interest in the partnership and in the red estate when equitably dividing the marital estate. The
chancdllor, using his discretion, awarded an overdl fair amount of dimony based on the total estate.
Therefore, the judgment is affirmed.

124. AFFIRMED.

McRAE AND SMITH, P.JJ., EASLEY, CARLSON AND GRAVES, JJ., CONCUR.
COBB, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY PITTMAN,
CJ.,AND WALLER,J.

COBB, JUSTICE, DISSENTING:

125. The mgority concludes that the chancellor erred by not including the appreciation of Jay's 50% share
of Craft Auto Salesl) as amarital asset, but somehow made up for this error in his award of aimony (2 and
reached afair distribution of the entire estate. Because | disagree stronglly, | respectfully dissent.

1126. The chancdllor correctly determined that the "first order of business' should be the resolution of
whether Jay's hdf of Craft Auto Sdesisamarital asset subject to equitable ditribution. Unfortunately, the
chancellor committed manifest error in thisinitia step of classfication, tainting the entire process, and
necessitating reversdl.

127. According to Johnson v. Johnson, 650 So.2d 1281, 1287 (Miss. 1994), to equitably divide the
assets pursuant to adivorce, a chancellor is directed as follows:

Divison of marital assetsis now governed under the law as stated in Hemsley and Ferguson. First,
the character of the parties assts, i.e.,, marital or nonmarital, must be determined pursuant to
Hemdey. The maritd property isthen equitably divided, employing the Ferguson factors as
guiddines, in light of each parties nonmarital property.

1128. The chancellor correctly cited Hemsley v. Hemsley, 639 So.2d 909, 914 (Miss. 1994) for the rule
that assets accumulated during the marriage are marital assets and subject to equitable ditribution unless it
can be proven that such assets are attributable to one of the parties separate estates prior to the marriage
or outsde the marriage. The chancellor then concluded that the partnership existed prior to the marriage,
and itsassets a dl pertinent times was outside the marriage. In doing o, the chancedllor misstated and



misgpplied the facts of this case, and misstated and misgpplied Mississppi's law of equitable distribution.
A. Who owned the Assets?

1129. The chancellor considered the car business and the red estate holdings to be the property of the
partnership. He did so, even though the evidence was uncontroverted that the partnership had no assats.
Jay admitted that all of the property purportedly owned by the partnership istitled in Jay's and Brad's
names. Jay further admitted that the only asset owned prior to the marriage and sill owned at the time of the
trid was the lot on which the car business was located. Even though Craft Auto Sdesexised asa
partnership at the time of the marriage, Craft Auto Sales acquired no assets during the marriage. All of Jay's
interest in Craft Auto Sdes, save for the lot, was actively acquired in his name during the marriage. Thus,
pursuant to Hemsley, dl of Jay'sinterest in Craft Auto Sales, save for the I, is clearly marital property.
However, even if the assets had been in the name of the partnership, instead of Jay's name, it would not
change the ultimate classfication of Jay's share of those assets as marita property.

B. Classifying the Assets.

1130. One of the basic principles of our equitable distribution law isthat assets acquired by the active efforts
of ether spouse during the marriage are considered marital property. Aswesaiedin A & L, Inc. v.
Grantham, 747 So.2d 832, 839 (Miss. 1999):

The burden is upon one claming assets to be non-marital to demondirate to the court their non-marital
character. This burden goes beyond a mere demondtration that the asset was acquired prior to
marriage. Where, as here, there is a suggestion that the net equity in the assets may have increased
due to the spouse/owner’s efforts, as opposed to enhanced value passively acquired, there must be a
showing such aswould alow the chancellor to separate the former, a marital asst, from the latter, a
non-marital asset.

1131. In the case sub judice, the chancedlor found that "the worth of the partnership hasincreased from a
quite modest but ungtated value at the time of the marriage of Jay and Lorraine to a quite subgtantid vaue.”
According to James A. Koerber, a CPA and expert business evaluator, Jay's one-haf interest in the
partnership had a vaue of $1,159,000, at the time of the trial. Further, the chancellor correctly found that
the substantia increase in vaue of the partnership was an active, as opposed to passive, gppreciation. Then,
inexplicably, the chancellor concluded that "L orraine cannot be credited with any direct participation in or
contribution to that appreciation, and no distribution of any part thereof can be madeto her." This
concluson is clearly erroneous. If the gppreciation of an asset isthe result of the efforts of either spousg, it is
consdered active gppreciation and becomes a marital asset. While Jay's share of the vdue of the
partnership prior to the marriage is arguably non-marital property, the burden was on him to prove that
vaue a trid. He offered no evidence in this regard, and thus failed to meet his burden of proof. As such,
Jay's share of the partnership was clearly marita property and the chancellor committed manifest error in
determining otherwise.

C. Dividing the Assets.

1132. After erroneoudy classifying the assets, the chancellor then compounded that error by finding that
Lorraine had contributed one-third and Jay had contributed two-thirds to the accumulation of the marital
assts. In doing so, the chancdlor was clearly basing the divison of property only on the number of dollars



brought into the marriage. Thiswas clearly erroneous. "In Ferguson v. Ferguson, we directed the
chancery courts to evaduate the divison of maritd assets by following anonexclusve lis of eight guiddines
and "to support their decisions with findings of fact and conclusions of law for purposes of appellate
review." Kilpatrick v. Kilpatrick, 732 So.2d 876, 880 (Miss. 1999)(emphasisin origind). Further, "We
assume for divorce purposes that the contributions and efforts of the marita partners, whether economic,
domestic or otherwise are of equa vaue." Hemdley, 639 So.2d at 914.

1133. Thefacts of this case certainly indicate that Lorraine was certainly entitled to more of the marital
property than one-third, in fact she was clearly entitled to more than one-half.

1134. Firdt, Jay admitted that Lorraine was the primary care-giver of his son of a previous marriage from age
five until age eighteen. In fact, Lorraine testified that she was often home caring for his son, while Jay was
out drinking and gambling. Lorraine further testified that she was the one who helped Jay's son with his
homework, and encouraged him in his sports activities. In Cork v. Cork, 811 So.2d 427. 429 (Miss. Ct.
App. 2001), the Court of Appeds unanimoudy affirmed the husband receiving sixty-five percent of the
marital assets, where both he and his wife worked throughout the marriage, and the husband had hel ped
support the wife's child from a previous marriage, asfollows:

The court found that Mr. Cork had supported Mrs. Cork'’s child throughout the marriage and
determined it appropriate that he receive alarger share of the marital estate. The chancellor awarded
Mrs. Cork thirty-five percent (35%) of the marital assets and Mr. Cork sixty-five percent (65%) of
the marital assets.

1135. Second, Jay admitted, and the chancellor concluded that the break-up of the marriage was entirely
Jay's fault. One of the factors to consder in equitable digtribution is " Contribution to the stability and
harmony of the marital and family rdationships as measured by qudity, quantity of time spent on family
duties and duration of the marriage.” Ferguson v. Ferguson, 639 So.2d 921, 928 (Miss. 1994).

1136. Third, Jay admitted that he had sustained gambling losses of around $67,000 over just the previous
few years. Further, prior to the divorce, Jay had moved in with and was supporting his new girlfriend.
Dissipation of assets by one spouse is another of the eight factors to consider. See Ferguson, 639 So.2d
at 928.

1137. InOwen v. Owen, 798 So.2d 394, 398 (Miss. 2001), we stated:

Margaret aleges tha the chancdlor committed reversible error in basing the division of marital assets
upon one factor--financia contributions to the accumulation of marita property--rather than upon dl
eight Ferguson factors. This Court finds that the chancdllor's divison of property did improperly
focus only on Kenneth's economic contributions to the marriage, and accordingly we reverse the
decison.

We went on to hold:

Chancdllors are to consider those factors on the record and are to "support their decisons with
findings of fact and conclusions of law for appellate review.” This Court has reversed decisions where,
even though the chancellor may have actualy applied the Ferguson factors, the chancdllor failed to
make specific findings on the record. At the same time, not every case requires consideration of al
eight of the factors. This Court has stated that the chancellor "may congder only those factors he finds



‘applicablée to the property in question.” However, in this case, there were certainly more Ferguson
factorsthat were "gpplicable’ other than just Kenneth's economic contributions. Accordingly, the
chancellor should have addressed these factors on the record.

Owen, 798 So.2d at 399 (citations & parenthetical omitted).

1138. In sum, equitable digtribution of marital property begins with the assumption that the contribution of the
spouses is equd, whether that contribution is made in the workforce or a home. From that Starting point,
the chancdlor can adjust the award in the favor of one of the spouses, after making findings of fact and
conclusons of law, if the gpplication of the Ferguson factors so warrants doing so. In gpplying the factors
to thiscase, it is clear that the rlevant factors favor adjusting the awvard beyond the 50% starting point in
Lorraings favor. Instead, the chancellor concluded that because Jay contributed two-thirds of the income to
the family, he had further contributed two-thirds to the accumulation of the marital assets. This conclusonis
manifest error. Further, the chancellor's division of property improperly focuses only on Jay's economic
contributions to the marriage, and accordingly, pursuant to Owens, we should reverse that decision.

D. Awarding Alimony.

1139. Findly, even though the chancdllor awvarded Lorraine lump sum aimony of $175,000 and periodic
rehabilitative dimony of $48,000, this award is woefully inadequate. In Ferguson, 639 So.2d at 934, we
sad, "it must be remembered, the god in adivorce caseisto do equity.” Further, this Court will interfere
with an dimony award "where the decision is seen to be oppressive, unjust, or grosdy inadequate so asto
evidence an abuse of discretion.” Chapel v. Chapel, 700 So.2d 593, 598 (Miss. 1997). In Ferguson, this
Court stated:

Alimony and equitable distribution are distinct concepts, but together they command the entire field of
financid settlement of divorce. Therefore, when one expands, the other must recede. . . In thefinal
analysis, all awards should be considered together to determinethat they are equitable and
fair.

Ferguson, 639 So.2d at 929 (emphasis added).

140. InTilley v. Tilley, 610 So.2d 348 (Miss. 1992), this Court discussed the four factorsto be
conddered in whether to award lump sum dimony:

1) Subgtantid contribution to accumulation of total wedlth of the payor ether by quitting ajob to
become a housewife, or by assisting in the spouse's business.

2) A long marriage.
3) Where recipient spouse has no separate income or the separate income is meager by comparison.
4) Without the lump sum award the receiving spouse would lack any financia security.

Id. at 352 (citations omitted). We went on to say, "the single most important factor isthe disparity of

the separ ate estates." | d. (emphasis added)(citing Cheatham v. Cheatham, 537 So.2d 435, 438 (Miss.
1988)). Further, "lump sum aimony is intended as an equdizer between the parties to serve equity amongst
them completely once and for dl." Hubbard v. Hubbard, 656 So.2d 124, 130 (Miss. 1995).



141. The mgority has concluded that the chancellor compensated for his errors in equitable distribution by
his award of dimony. With dl due respect, thisis just not true. Although the chancellor did not specificaly
total the respective estates after equitable disiribution, from the record, the following is a rough estimate:

Lorraine Jay

1. House equity $ 90,000 1. Craft Auto Sales $1,159,000
2. Furniture 17,000 2. Personal Property 10,000

3. Automobile 25,000 3. Ameri-trade Stock 35,000

4. Retirement Acct. 15,000

Total $147,000 Total $ 1,204,000

add aimony 223,000 subtract alimony 223,000
Adjusted total $ 370,000 Adjusted Total $ 981,000

142. As can be seen, Jay's etate was nearly eight times larger, or over amillion dollars more than
Lorraine's etate after equitable distribution. To do equity, the chancellor awarded Lorraine $223,000 in
total aimony. Even after that award, Jay's estate is two and one-hdf times larger, or over six hundred
thousand dollars more than Lorraine's etate.

143. Besides the inequity in the Size of their edtates, thereis great disparity between their respective
incomes. At the time of the trid, Jay's income was around $126,000 per year, while Lorraine was making
lessthan athird of that amount. Thus, the two and one-half times disparity is guaranteed to widen with time.
Evenif the chancellor had not committed reversble error in classfying and dividing the assets, the
inadequate alimony award aloneis sufficient to reverse this case.

E. Conclusion.

144. The chancery court's finding that Jay's share of Craft Auto Salesis non-marital property should be
reversed for ether of two reasons. Firgt, the partnership did not own any property, and al the property was
in fact titled in the name of Jay and Brad, and al property except the car lot was acquired during the
marriage. Second, Craft Auto Sales was worth very little at the time of the marriage, and itsincreasein
vaue was the result of active gppreciation, thus marita property.

1145. The chancery court further erred by not properly considering dl of the rlevant Ferguson factors, by
concluding that Lorraine had only contributed one-third to the accumulation of the marita assets, making its
inequitable alimony award.

1146. For dl the reasons stated herein, | respectfully dissent.
PITTMAN, C.J., AND WALLER, J., JOIN THIS OPINION.

1. Craft Auto Sdesisapartnership with Jay and his brother Brad equd partners. They began the
partnership in 1979, buying and selling used cars. Sometime after Jay's marriage to Lorraine, the partnership
diversfied into investment red estate. Although they cdled this new activity Craft Investments, it seems as
though the two business entities were operated as one, and | will amilarly tregt them as one entity.

2. | can find no authority that states that a chancellor can misstate and misgpply the law of equitable



distribution, but somehow correct this error by granting alimony. We did say in Ferguson that equitable
distribution and dimony must be consdered together and when one expands, the other must recede.
However, | do not interpret that as affirming manifest error in one because a setoff is made in the other.



