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PROCEDURAL HISTORY

1. The Public Employees Retirement System of Mississppi (PERS) appeds aruling of the Circuit Court
of Hinds County which overturned an adminigtrative decision denying disability benefitsto Ms. Patricia
Allen, a Jackson Public School System employee. Allen gpplied to the PERS Medical Review Board for
disability benefits based on panic disorders and depression. Her application was initidly denied due to the
Board's determination that she was not permanently disabled. Allen then gppealed to the PERS Board of
Trustees Disability Appedls Committee which affirmed the denid of the Medical Review Board for benefits
based on insufficient medical evidence,

112. Allen gppeded the Committeg's ruling to the Circuit Court of Hinds County which reversed the decison



of the Committee, finding that the Committee arbitrarily and capricioudy ignored substantial evidencein
support of disability. We affirm the circuit court's judgment.

STATEMENT OF THE FACTS

113. Patricia Allen began teaching with the Jackson Public School System in 1973, giving her seventeen and
three-quarter yearsin the retirement system. Allen bases her disability on severd illnessesincluding atypica
colitis, burgtis, depression, panic disorder and carpa tunnel syndrome. She has supporting documentation
from her doctors. Dr. Greg Terrd, Dr. David M. Sullivan, Dr. Charles Coleman and Dr. F. J. Eicke. The
Socid Security Adminigtration has found that Allen is disabled and has avarded her benefits.

4. The treating physicians of a public employee with regard to an dleged disability must submit vaid
documentation attached to the employee's petition for disability benefits. The specific document, "Form 7,"
isagtatement of the physcian listing the allments associated with the employee and the levd of disability that
has resulted therefrom. As stated, Allen consulted four different doctors concerning her different allments.
Dr. Terrd, an orthopedic surgeon, treated Allen for carpa tunnel syndrome. He indicated a good prognosis
for Allen and released her from his care. He stated that her disability was not permanent. Dr. Sullivan, who
specidizesin interna medicine, treats Allen for avariety of illnesses, including severe depression and panic
disorder. On the Form 7, he did not state specificaly whether or not her disabilities are permanent, but in a
letter dated September 27, 1996, stated that Allen "is currently applying for disability and will be unable to
return to her job." Dr. Sullivan referred Allen to Dr. Coleman for additiond trestment. Dr. Coleman, a
psychiatrig, isthe treating physcian for Allen's menta disorders including panic disorder with agorgphobia
and mgjor depression. He classified Allen as permanently disabled. Dr. Coleman referred Ms. Allen to Dr.
Eicke, alicensad psychologig, for further evauation and he found that Allen "would have difficulty returning
to her prior work because of the demands, and even to performing very routine repetitive tasks.”

15. Ms. Allen testified that her various illnesses cause her to take ether seventeen or eighteen pills a day.
She tedtified that her "nervousness' lasts dl day, causing her pain and discomfort. She stated that she enjoys
teaching but that teaching in an inner city public school was like teaching in a"war-zone." This unpleasant
environment caused her to be upset and to experience panic attacks. She stated she was afraid for her
dudents to see her in an "emotiond fit."

LEGAL ANALYSIS

6. Patricia Allen started her quest for benefits with the PERS Medicd Review Board. The Board reviewed
her petition and supporting documentation and made a decison to deny benefits. The Board's summary
sheet issgned by Drs. Rahul Vohraand Michad Winkemann.

117. She then appedled to the Committee who conducted a de novo review of the record. The Committee
had a hearing on April 28, 1997. Members of the Committee heard testimony about Allen's PERS
membership file, medicd file, saff summary and Medicd Review Board's summary. Additiondly, Allen
testified and spoke of why she should be granted benefits. This Committee affirmed the denid of benefits.
Dr. Winkelmann was adso a member of the Committee.

118. Allen filed her notice of apped with the Hinds County Circuit Court on September 25, 1997. Rule 5.06
of the Uniform Rules of Circuit and County Court Practice provides that "[b]riefsfiled in an gpped on the
record must conform to the practice in the Supreme Court . . . . Thefailureto timely file a brief will be the



same asin the Supreme Court." URCCC 5.06. Rule 31(b) of the Mississippi Rules of Appellate Procedure
provides that "the gppellant shal serve and file the appd lant's brief within 40 days after the date on which
therecord isfiled." M.R.A.P. 31(b). On March 13, 1998, PERS filed amotion to dismissfor failure to
prosecute the case by neglecting to file abrief in the Hinds County Circuit Court. Allen filed her brief with
the court on October 21, 1998, some ten months late. On October 23, 1998, Circuit Judge Graves
considered amotion to dismiss by PERS and also considered an ore tenus motion by PERS to strike the
brief submitted on behdf of Allen. Judge Graves found that dismissa of Allen's apped would be a
"draconian sanction” but did however find that the brief, submitted two days prior to the hearing and without
leave of court to file an out of time brief, should be stricken from the record.

119. Judge Graves issued his opinion and order on January 12, 2001, reversing the two previous denias of
benefits. He found that the decison of PERS was arbitrary and capricious and that there was sufficient and
substantial medica evidence to support an award of benefits. He found that three of Allen's treting
physicians found her to be disabled.

120. Judicid review of an adminigrative agency’s findings and decisonsis limited. An agency's conclusons
must remain undisturbed unless the agency's order: (1) is not supported by substantia evidence; (2) is
arbitrary and capricious, (3) is beyond the scope or power granted to the agency; or (4) violates one's
congtitutiond rights. URCCC 5.03; PERSvV. Marquez, 774 So. 2d 421, 425 (1 11) (Miss. 2000); Byrd v.
PERS, 774 So. 2d 434, 437 (111) (Miss. 2000). In reviewing the decision of acircuit court concerning an
agency action, this Court gpplies the same standard of review that court is bound to follow. Marquez, 774
So. 2d at 429 (1 32); Mississippi Comm'n of Envtl. Quality v. Chickasaw County Bd. of Supervisors,
621 So. 2d, 1215 (Miss. 1993). Neither this Court nor the circuit court may substitute its own judgment
for that of the agency which rendered the decision nor reweigh the facts of the case. See Marquez, 774 So.
2d at 425 (111); Byrd, 774 So. 2d at 437 (1111). Therefore, unless the agency's order was not supported
by substantia evidence, or was arbitrary or capricious, the reviewing court should not disturb its
conclusons. "If an adminigtrative agency's decison is not based on subgtantial evidence, it necessarily
follows that the decison isarbitrary and capricious.” Marquez, 774 So. 2d at 430 (1135). Substantial
evidence has been defined as "something more than a'mere scintilla or suspicion.” 1d. at 425 (13). It has
aso "been defined as 'such relevant evidence as reasonable minds might accept as adequate to support a
concluson." Id.

111. After reviewing the Medical Board and Committee's decisions and the medica records, we cannot
conclude that there is subgtantia evidence to support the decision to deny disability benefits and the findings
to the contrary are more than conclusory. "If an agency does not disclose the reason upon which its
decison isbased, the courts will be usurped of their power to review over questions of law." McGowan v.
Miss. Sate Oil & Gas Bd., 604 So. 2d 312, 324 (Miss. 1992). "Itisalogica and legd prerequisite to
intelligent judicid review in these cases that the Board favor us with more than mere conclusory
findings"ld.

112. In this case, we must agree with the circuit court judge that the decison of the agency was arbitrary
and capricious. The doctors treating Allen for the medica problem for which she sought disability agreed
that she was disabled. Dr. Charles Coleman, her primary tregting physician, stated that Allen was disabled
and this conclusion was not contradicted by any other doctor. While the agency is not bound by the
determination of the Socid Security Adminidtration that a person is disabled, Marquez, 774 So. 2d at 430
(1137), thisis further evidence in support of the daim of disability. We find nothing in ether determination



from PERS that would support the agency's conclusion.

113. Having said that, this Court cannot ignore further error in the handling of the disability cdaim by this
date agency. Allowing Dr. Winkelmann, an origind member of the Medical Review Board who denied
Allen'sclaim, to St on her apped of the Board's denid is blatant reversible error. See Public Employees
Retirement Sys. v. Dishmon, 797 So. 2d 888, 890 (12) (Miss. 2002) (afactualy smilar case reversed for
the same Dr. Winkdmann's sitting on both the Board and Commission); Dean v. Public Employees
Retirement Sys., 797 So. 2d 830, 836 (1126) (Miss. 2000); Byrd v. Public Employees Retirement Sys.,
774 So. 2d 434, 440-41 (130-33) (Miss. 2000); Flowersv. Public Employees Retirement Sys., 748
So. 2d 178, 180 (118) (Miss. Ct. App. 1999). Asthe Mississippi Supreme Court stated in Dishmon,
following this Court's prior rulings, the employee's due process rights are violated when "one of the
physicians Stting on the Disability Appeds Committee dso [Sts] on the Medical Review Board.” Dishmon,
797 So. 2d at 896 (1134). As such, this Court would have had to reverse and remand this case for this plain
error, but for the judgment of the circuit court reversing the commission's decison to deny.

114. THE JUDGMENT OF THE HINDS COUNTY CIRCUIT COURT ISAFFIRMED. COSTS
ARE ASSESSED AGAINST THE APPELLANT.

McMILLIN, C.J., AND KING, P.J., THOMAS, LEE, IRVING, MYERS, AND
CHANDLER, JJ., CONCUR. SOUTHWICK, P.J., AND BRANTLEY, J.,, NOT
PARTICIPATING.



