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SMITH, PRESIDING JUSTICE, FOR THE COURT:

1. Genaro Sdlinas Rodriguez (Sdlinas) and hiswife, Maria Rodriguez, filed suit against Roger McMillan
and J. A. Tucker on September 22, 1998. Their complaint aleged that McMillan and Tucker were ligble
for damages suffered by Sdinas following an automobile collison with a Brangus bull owned by McMillan
on Highway 365 in Tishomingo County, and Marias resulting loss of consortium. On May 24, 2001,
Tucker filed amotion for summary judgment. The case went to trial on June 4, 2001. After the jury was
empanded and dismissed for lunch, Tucker's atorney addressed the motion for summary judgment, arguing
that Miss. Code Ann. § 69-13-111 (2001) controlled and placed al liability on the shoulders of McMillan.
The mation for summary judgment was denied. Further, Tucker's and McMillan's counsd made amotion in
limine for the excluson of dl testimony relating to any previous escapes by the bull. That motion aso was
denied. The case went to trid, and the jury returned a verdict for Genaro Sdinas Rodriguez in the amount
of $150,000.00, but Maria Sdinass claim for loss of consortium was denied. Judgment was entered
accordingly. Alleging that the trid court improperly denied their motions for summary judgment and the
exclusion of prior escape testimony, McMillan and Tucker have appeaed.

2. We conclude that the trid court was correct in denying the motion for summary judgment as ajury issue
regarding negligence was clearly established. We aso hold that the trid court did not abuse it discretion in



admitting evidence of a prior occurrence under smilar circumstances was being more probative than
prgudicid. We afirm the trid court.

EACTS

113. On the morning of April 21, 1998, Genaro Sdlinas Rodriguez, a naturaized Mexican American, was
driving to work on Highway 365 in Tishomingo County, when his automobile collided with aregistered
Brangus bull. Salinas was taken from the scene of the accident to luka Hospital, and from there to North
Missssippi Medica Center. He was treated for a fractured pelvis, broken ribs, and lacerationsto his face.

4. The Brangus bull had escaped from his pasture bordering Highway 365 and wandered onto the
highway. The bull was owned by McMillan, but he kept it on Tucker's, his father-in-law, land with Tucker's
cattle. The pasture was enclosed by various fences throughout and an approximately four foot high chain
link fence on the side that fronts the highway. There was never any lease, license, or other instrument
transferring an interest in the land executed between McMillan and Tucker. McMillan had previoudy
owned a herd of cattle kept a a different location, but had sold it in either 1997 or earlier in 1998.
McMuillan had been in the caitle business for gpproximatdly five years. Tucker had been in the cettle
business for approximatdly thirty years.

5. Eleven days prior to trid, Tucker's counsel, who had recently been retained, filed a motion for summary
judgment, but the motion was not heard until ajury had been empaneled on the day set for trid of the case,
June 4, 2001. Tucker's counsd argued that snce Miss. Code Ann. 8§ 69-23-111 placed the presumption of
liability squarely on the owner of the offending livestock, he could not be held liable for any of Sdinass
damages. The plaintiff argued that they were not seeking to impose liability on Tucker under Miss. Code
Ann. 8 69-13-111, but instead were seeking to send the question of hisliability to the jury under the
common law theory of negligence. Thetria court denied the motion for summary judgment. Tucker
renewed his motion as amation for directed verdict a the concluson of the plaintiffs case.

6. Next, Tucker's and McMillan's counsd made a mation to have al testimony or evidence of prior
escapes by the bull excluded from evidence. Two months prior to Salinass accident, the same Brangus bull
had escaped from the pasture, crossed Highway 365 and entered the pasture of a neighboring farmer.
Tucker and McMillan claimed that any such evidence's prgudicia effect outweighed its probetive value
because there was no evidence of how the bull escaped, dthough Tucker and McMillan speculated that it
must have jumped the fence. Sdinass attorney argued that the evidence was merely presented to offer
evidence of Tucker's and McMillan's notice of the existence of an dangerous condition. Thetria court
denied this motion as well.

117. After the witnesses had testified, the tria court sent the case to the jury on the following jury
ingructions. Asto McMillan'sliability, Jury Ingruction No. 5 Stated:

The Court ingtructs the jury that te owner of livestock found on the highways of this State, which
cause wrecks or bodily injury, are responsible for the property damage and injuries caused by the
livestock. It is not the burden of the injured person to prove that the owner of the livestock was
negligent, but rather it is the burden of the owner to prove that the livestock got onto the highway
through no fault or negligence of hisown.

It is admitted by the defendant, Roger McMillan, that he owned the bull which got on to the highway



and caused the accident which destroyed Mr. Salinas car and injured him. It isnot Mr. Sdinas
burden to prove that Mr. McMillan's negligence caused the bull to be on the roadway, but it isthe
burden of Mr. McMillan to prove that the bull got there through no fault or negligence of his own.
Negligence is doing an act which areasonably prudent person would not do, or falling to do what a
reasonably prudent person would do. If the defendant, Mr. McMillan has failed to prove that the bull
go onto the road through no fault or negligence of hiswon, then you will return your verdict for the
plaintiffs againg the defendant, Mr. McMillan.

Thetrid court'singruction No. 6 dedt with Tucker's liability:

This Court ingtructs the jury that persons who keep cattle have a duty to prevent their escape. The
keepers of such animals are responsible for harm done by them if the keepersfail to exercise
reasonable care to control the animal and the harm doneis of a sort normd for animals of its class.
Therefore, if you find from a preponderance of the evidence that JA. Tucker failed to exercise
reasonable care to prevent the escape of the bull in question, and that the harm done was of the sort
expected to occur in such circumstances, then you will return your verdict for the plaintiffs againg the
defendant, JA. Tucker.

118. Thejury returned a verdict in favor of Salinas for $150,000.00. McMillan and Tucker apped thet
finding.

STANDARD OF REVIEW
119. This Court has repestedly stated the standard of review for denids of motions for summary judgment:

Our appdlate sandard for reviewing the grant or denid of summary judgment is the same standard as
that of thetrid court under Rule 56(c) of the Missssppi Rules of Civil Procedure. This Court employs
ade novo standard of review of alower court's grant or denia of a summary judgment and examines
al the evidentiary matters before it-admissonsin pleadings, answers to interrogatories, depositions,
affidavits, etc. The evidence must be viewed in the light most favorable to the party againgt whom the
motion has been made. If, in this view, there is no genuine issue of materid fact, and the moving party
is entitled to judgment as a matter of law, summary judgment should forthwith be entered in his favor.
Otherwise, the motion should be denied. I1ssues of fact sufficient to require denid of a motion for
summary judgment obvioudy are present where one party Svears to one verson of the metter in issue
and another says to the opposite. In addition, the burden of demongtrating that no genuine issue of
fact exigsis on the moving party. That is, the non-movant should be given the benefit of the doubt.

Heigle v. Heidle, 771 So.2d 341, 345 (Miss. 2000) (citing McCullough v. Cook, 679 So.2d 627, 630
(Miss. 1996)). The admissibility of evidence rests within the discretion of the trial court. Clemons v. State,
732 So.2d 883, 887 (Miss. 1999); Hayes v. State, 803 So.2d 473, 475 (Miss. Ct. App. 2001).
However, this Court will review the record to determine whether the trid court employed the proper legdl
dandards in its fact findings governing evidence admissibility. 1 d. Therefore, the tria court's discretion must
be exercised within the scope of the Missssppi Rules of Evidence and reversal will be appropriate only
when an abuse of discretion resulting in pregudice occurs. 1d.

DISCUSSION

120. McMillan and Tucker raise the following issues on gpped:



I.WHETHER THE TRIAL COURT ERRED IN DENYING J.A. TUCKER'SMOTION
FOR SUMMARY JUDGMENT AND MOTION FOR DIRECTED VERDICT.

111. Section 69-13-111 of the Mississippi Code Annotated provides:

The owners of livestock which through their owner's negligence are found on federa or state
designated paved highways or highway rights-of-way shal be subject to any damages as aresult of
wrecks, loss of life or bodily injury as aresult of said livestock being on the above designated
highways. The burden shdl be on the owner of any such livestock to prove lack of negligence. . . .

Miss. Code Ann. § 69-13-111 (2001). Rule 56(c) of the Mississippi Rules of Civil Procedure states that
the summary judgment mation "shall be served at least ten days before the time fixed for the hearing. . . .
The judgment sought shdl be rendered forthwith if the pleadings, depositions, answers to interrogatories and
admissons on file, together with the affidavits, if any, show that there is no genuine issue as to any materid
fact and that the moving party is entitled to ajudgment as a matter of law." M.R.C.P. 56(c). The ten-day
natice requirement is held to be gtrictly applied, and generdly amotion for summary judgment cannot be
entertained once ajury is empanded. See Pope v. Schroeder, 512 So.2d 905 (Miss. 1987). The ten-day
rule was not violated in this case because the motion was served deven days before trid.

f12. In interpreting 8§ 69-13-111, this Court has stated that “the language of the statute expresdy creates a
presumption thet the owner of dtray livestock is negligent in his confinement of the anima." Carpenter v.
Nobile, 620 So.2d 961, 963 (Miss. 1993). However, the plaintiffsin this case never sought to have
Tucker found liable under 8 69-13-111. Instead, they sought to have him found liable under the common
law rules of negligence.

113. Generdly, "[t]he owner or keeper of a domestic animd is charged with knowledge of the naturd
propengties of animals of the particular class to which this animal belongs, and, if these propengities are of
the kind that might cause injury he must exercise the care necessary to prevent such injuries as may be
anticipated.” 4 Am. Jur. 2d Animals 8 102, at 439 (1995) (footnote omitted). Further, "[t]he rulesasto
ligbility for injuriesinflicted by domestic anima's gpply, in the absence of any datute to the contrary, to
persons who keep or harbor animals upon their premises with notice of their vicious disposition, whether
they own them or not." 1d. 8 105, at 442 (footnote omitted). Also, ligbility will not attach to persons who do
not have control over the animd, and "'landowners, such aslandlords who do not have control over the
animd will not be held lidble for injuries caused by it." Id. at 443 (footnote omitted). If there had been a
lease or license Sgned in this case, then Tucker definitely would not be ligble because, as stated by the
Texas Court of Appedls, "when the lessor has no control over the premises, the lessor has no liability for
injuries semming from leased premises within the control of the tenant.” Levesque v. Wilkens, 57 SW.3d
499, 505 (Tex. Ct. App. 2001).

114. In interpreting statutes, courts should not extend statutory ligbility "beyond that which is clearly
indicated by expressterms or by necessary implication from the language used.” Houston v. Holmes, 202
Miss. 300, 303, 32 So.2d 138, 139 (1947). Theruleisthat "legidation creating a liability where no liability
existed at common law should be construed most favorably to the person or entity subjected to the liability,
and againg the claimant for damages. | d. There was common law liability for owners and keepers of
livestock in Mississippi prior to the passage of the statute that has become § 69-13-111. See Yazoo &
M.V.R. Co. v. Gordon, 184 Miss. 885, 186 So. 631 (1939).



115. Missssppi has no cases that dedl with the issue of the liability of anon-lessor landowner for the
damages caused by livestock on itsland. Section 69-13-111 does not create a new basis for ligbility; it
creates a rebuttable presumption of negligence. There was no new theory of ligbility created by this Satute.
The language of the statute makes it clear that only the owner of the cattle is subject to the presumption of
ligbility. It does not say that only the owner of cettle can be held liable for damages. Therefore, whether a
non-owner, who had an interest in and control over the land or livestock on it, isliable is a negligence
question that should go to the jury.

16. In this case, there was testimony to the effect that both Tucker and McMillan exercised control over
the offending bull; and therefore, the jury's finding that both were liable is within the evidence presented.
Since Tucker's liahility was dleged to exist under a negligence theory, a no time could the court switch the
burden of proof on theissue of liability to the defense, asit could with McMillan. Instead, Sdlinas had to
meet his burden. Jury Ingtruction 6 clearly states the standard of finding Tucker ligble under the non-
owner/keeper standard. See Gordon, 186 So. at 631.

117. Therefore, snce Tucker was tried under a negligence theory of liability and at no time was the burden
of proof shifted to him, he was not entitled to summary judgment on the grounds that § 69-13-111 only
applied to owners of runaway livestock. Since there existed several issues of materia fact on which
reasonable jurors could differ, the trid court was correct in denying Tucker's motion for summary judgment.

II. WHETHER THE TRIAL COURT ERRED IN ALLOWING TESTIMONY OF PRIOR
ESCAPES.

118. Tucker and McMillan contend thet it was error for the trial court to admit evidence of the escape of
the bull two months prior to the accident in this case. It isthe rule of this Court that "admission or
suppression of evidence iswithin the discretion of thetria judge and will not be reversed absent an abuse of
that discretion.” Sumrall v. Miss. Power Co., 693 So.2d 359, 365 (Miss. 1997). In addition, this Court
has stated that "our indtitutiona role mandates substantial deference to the jury's findings of fact and to the
tria judge's determination whether ajury issue was tendered. . . . Thetrid judge's determination of whether,
under the standards articulated above, ajury issue has been presented, must per force be given great
respect here.” City of Jackson v. Locklar, 431 So.2d 475, 478-79 (Miss. 1983). In Locklar, this Court
faced asimilar evidentiary problem. There, the issue was whether the City of Jackson had notice of a
dangerous condition, a negligently maintained manhole cover. Locklar, 431 So.2d at 477. In that case, the
evidence showed that prior actions had informed the city of the existence of hazardous conditions and the
evidence to that effect showed notice of the dangerous condition. I d. at 480.

1129. Further this Court has ruled that "admissibility is limited to conditions of permanency and the evidence
must show that former accidents happened under substantialy the same circumstances as those exigting at
thetime of the accident.” Hartford Ins. Group v. Massey, 216 So0.2d 415, 417 (Miss. 1968). In Massey,
acase factualy amilar to this one, this Court ruled that the plaintiffs did not meet that sandard because they
"faled to show that the former accidents involved cattle of the gppellee and that a condition existed which
should have given gppellee notice of the dangerous condition so that fallure to rectify the condition would be
negligence” I d. at 418. Recently, this Court has allowed admission of evidence of previous bovine escapes
as long as they occurred within twelve months of the disputed accident. Barrett v. Parker, 757 So.2d

182, 188-89 (Miss. 2000).



120. In Tucker's case, the evidence of prior escapes conssted of the admission by the defendants that two
months before the incident involving Sdlinas, the same bull had escaped from the same pasture and crossed
the same road. This evidence was introduced to show that the defendants had notice of the existence of a
dangerous condition and negligently neglected to take any measures to remedy the Situaion. At no time did
the defendants contend that the conditions of the prior escape to the one at issue were not sSmilar because
they had taken measures to prevent the bull from escaping again. The probable reason they did not
introduce such evidence is that they did not have any evidence to produce. Therefore, this evidence meets
the requirements set forth in Massey for the smilarity of conditions, and clearly the fact that it happened
within two months of the accident with Salinas means that it dso satisfies the tempord rdationship
requirement of Barrett.

CONCLUSION

121. Thetria court did not err in denying Tucker's motion for summary judgment because, while § 69-13-
111 does cregte a presumption of negligence againgt the owner of livestock involved in an accident on a
highway, it does not necessarily preclude afinding of negligence againg a keeper of an anima who
exercises control over the animd. In this case, Tucker could be held liable because he had notice asto the
propensity of the bull to jump the fence and he failed to take any measures to prevent it from happening
again. Absent alease that precluded Tucker from making repairs to his fences, the matter of his negligence
was ajury issue, and thetria court properly denied the motion for summary judgment.

722. Thetrid court did not abuse its discretion by admitting evidence of the bull's previous frolic with the
neighbor's cows. Because the same bull was located in the same pasture, and it decided to cross the same
road, the evidence of the prior escape occurred under sufficiently smilar circumstances to make the
evidence's probetive vaue outweigh its prgudicid effect. Further, the closenessin time of the previous
escape adds to the probative vaue of the evidence, and the evidence clearly fell within the one year
sandard affirmed in Barrett. Therefore, for the foregoing reasons, the judgment of the tria court is
affirmed.

123. AFFIRMED.

PITTMAN, CJ., WALLER, COBB, DIAZ, EASLEY, CARLSON AND GRAVES, JJ.,
CONCUR. McRAE, P.J.,, CONCURSIN RESULT ONLY.



