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SMITH, PRESIDING JUSTICE, FOR THE COURT:
1.  The mation for daification is granted. The origind opinion in this case is withdrawn, and this
opinion is subdtituted therefor.
2.  Lary Mathew Puckett, convicted of capitd murder and sentenced to deeth, has not filed his
goplicationfor leaveto seek pogt-conviction rlief. Thismetter isbeforethe Court en banc onthe Mation
to Reconsder Extenson of Time, Mationto Apply Statute of Limitations Edtablished by Miss Code. Ann.

8 99-39-5(2) to Pditioner’s Pogt-Conviction Petition, and Mation to Stay Fling Deedline, filed on



Puckett’ sbehdf by Robert Ryan and Terri Marroguin of theMissssppi Office of Capitd Pogt-Conviction
Counsd. The Sate hasfiled no response or objection to these mations

13.  Puckett was convicted and sentenced in 1996. On direct apped, this Court remanded the case
for thelimited purpose of conducting aBatson hearing. Puckett v. State, 737 So.2d 322 (Miss. 1999).
Following remand, the conviction and sentence were firmed. Puckett v. State, 788 So.2d 752 (Miss.
2001). Puckett'smotion for rehearing was denied by this Court on June 28, 2001. This Court's mandate
issued on duly 19, 2001. Puckett filed apetition for writ of cartiorari on November 13, 2001, inthe United
States Supreme Court (U.S. Sup. Ct. No. 01-7293) but no decision has yet been rendered. Puckett is
now endeavoring to present pog-conviction issues.

THE STATUTE OF LIMITATIONS

4.  To address the issues raised, the Court must consider the proper construction of the recently
amended atute of limitationsfor filing gpplicationsfor leaveto seek post-conviction reief in degth pendty
cases, and mugt gpply that datuteto thefactsof thiscase. Miss Code Ann. 8 99-39-5(2) (Supp. 2002)
was amended effective uly 1, 2000, to provide thet amotion for post-conviction reief in capitd casesis
to be “filed within one year after conviction.” This amendment which was adopted as part of apackage
of legidationwhich created the Office of Capital Pogt-Conviction Counsd and established new procedures
for pogt-conviction procesdings in cases where the petitioner is under a sentence of desth. Recognizing

thet death digible inmates are, under these Satutes and under Jackson v. State, 732 So. 2d 187 (Miss.

1 In his Moation to Apply the Statute of Limitations Established by Miss. Code § 99-39-5(2) to
Petitioner’s Post-Conviction Petition, Puckett argues that the statutory limit rather that the 180 day
provison of M.R.A.P. 22 should contral as the deadline for filing. Although the rule established a
presumptive time table for proceedings, one which attorneys must follow in the absence of order of the
Court, it does not condtitute a limitation cutting off the petitioner’ s ultimate right to file within the one-year
limitation set by Satute,



1999), assured competent counsd, the Legidature found it gppropriate to limit the time for filing such
goplications to one year, as opposed to three years dlowed in non-desth digible cases where counsd is
not provided.

.  Thefirg question to be decided iswhen the datute of limitations beginsto run. The phrase “filed
within one year after conviction,” requires condruction. The Court has previoudy recognized thet the
Legidature holds the prerogative of placing reasongble time limitations on the filing of pogt-conviction
goplictions. Cole v. State, 608 So. 2d 1313, 1318 (Miss. 1992). “Theissue hereis not the power of
the legidaure to provide such limitations, but the interpretation of Satutes and court rules within the
framework of alegiddive act whichimpactsontheexercise of condtitutiond rights” Sykesv. State, 757
So. 2d 997, 1000 (Miss. 2000).

6.  Tohaldtha conviction, asused in thisgatute, meansthe entry of the judgment of thetrid court,
would not recognize the Satutory and condtitutiond reguirements thet the Supreme Court review dl degth
pendty cases. In adeath pendty context, a conviction isfind only  when the mandetory date gopdlae
review iscomplete, i.e., when this Court’s mandate on goped issues.

7. There are two deddons of this Court which touch on the subject and both offer differing
perspectives. Oneisamgority opinion, the ather aplurdity. Both of theses opinionsinvolved cdculation
of the running of thethree-year Satute of limitations st forth prior to the Satutés amendment in 2000. In
one case, this Court unanimoudy found thet the three-year limitations period ran fromthe date on which
this Court denied the defendant'smoation for rehearing in hisdirect goped. L ockett v. State, 656 So.2d
68, 71 (Miss. 1995). In Lockett this Court held thet the adage of "better late than never” did nat apply
and that amotion for pogt-conviction relief was to be filed within three years after rehearing of his direct

aoped was dfirmed by this Court. 1d a 71. Thus, Lockett is contralling casdaw of this Court.
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8.  Inasubsequent case, Booker v. State, 699 So.2d 132 (Miss 1997), aplurdity of this Court
(Banks, J,, with three justices concurring and one jugtice concurring in the result only; four judices
dissenting) interpreted the former three-year datute of limitationsto run from the date on which the United
Sates Supreme Court denied Booker's motion for rehearing on his petition for writ of catiorari from his
direct gpped of hissentence. 1d. a 134. A strong dissent (Smith, J, joined by Lee, C.J, Roberts and
Mills 1) argued that achdlengeto the conviction itsaf was reguired to have been madewithin three years
of the entry of the underlying guilty plea

9.  TheBooker and L ockett decisons are not compatible in their sdection of datesfromwhichthe
limitations period isto run. Booker isaplurdity decison, and thisCourt hasprevioudy hdd thet "normally
amgority vateof dl gtting judgesisrequired to create precedent” and that a"plurdity vote doesnot cregte
a bindng resuit” Churchill v. Pearl River Basin Dev. Dist, 619 So.2d 900, 904-05
(Miss1993)(rgecting rdiance on afour-vate plurdity). This has been gpplied in crimind cases aswell.
Carr v. State, 655 S0.2d 824, 857 (Miss. 1995) (rgecting rdiance on athree-vote plurdity); Conner
v. State, 632 S0.2d 1239, 1265 (Miss. 1993)(same). Thus, we hold that Booker isnat binding authority
and has no precedentid vaue as a plurdity opinion.

110.  Under such acondruction, thetime period for filing Puckett's gpplication for post-conviction relief
expired on July 19, 2002. However, the Spedid facts of this case require that we determine whether the
datute has been talled, and, if so, for what period.

TOLLING OF THE STATUTE

11.  WhiletheCourtisnot & liberty to extend or modify Satutory limitations, when aparty isprohibited
from exerdsing his right to proceed by crcumstanceswhich are dearly beyond his control and riseto such

a dimengon as to implicate due process and fundamentd fairness,  the Court may and should tall the
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limitetions for the period of theimpairment. Application of thislimited equitable rule reguires recognition
that “ Sate pogt-conviction efforts, though collaterd, have become part of the death pendty gpped process
athedaelevd.” Jackson, 732 So. 2d a 191. Anindigent inmate under asentenceof degthisentirdy
dependant upon Sate-gppointed counsd to pursue his pogt-conviction efforts.

12.  Our 9der dateof Tennessee hasrecently addressad the equitebletolling of the Satute of limitations
inWilliams v. State, 44 S.W.3d 464 (Tenn. 2001), under amilar drcumgtances. There, Williamsurged
thet the limitations for his pogt-conviction filing should be tolled due to his atorney’ s dbandonment of his
case without informing Williams. Didinguishing ajudidd extengon or dteration of the legidative act from
equitable talling for due process purposes, the Court remanded for afactud determinationinthetrid court,
sying:

We emphaszethat under no drcumdancesarewedlowing apeitioner tofileanuntimely
gpplication for permission to gpped with the bdief that the one-year Satute conviction
would commence upon this Court’ sdismiss of thet untimdy gpplication. Asthe dissant
gotly sates, “filing an untimdy gpplication for permisson to gpped to this Court does not
condtitute* an gpped’ asthat termis used in Tennessee Code Annotated § 40-30-202(a)
and therefore does not delay commencement of the one-year pogt-conviction satute of
limitations. Indeed, in this case, the Satute of limitationsbeganto run . . . when the Court
of Crimind Appeds afirmed Willians's conviction. The sole inquiry here, howeve, is
whether this limitation period is tolled because of due process concarns surrounding
possible atorney misrepresentation. . . . [The Satute of limitations gives defendants one
year to file thar petitions, and we are Smply remanding the case to the trid court for an
evidentiary hearing to determine (1) whether due process talled the gatute of limitations
S0 asto give the gppdlee a reasonable opportunity after the expiration of the limitations
period to presant his dam in a meaningful time and manner; and (2) if so, whether the
gopdleg sfiling of the pogt-conviction petition [after the Satutory period hed run] was
within the reasonable opportunity aforded by the due process talling. To summarily
terminate his daim without further inquiry would be an “abridgement of bath direct and
post-conviction avenues of gpped—without ever reaching the merits of the gopdi[eg d
case{and] would be paently unfar.” Crittenden v. State 978 SW. 2d 929 (Tenn.
1998).

.... Incondusion, the 1995 Pog-Conviction Procedure Act dearly requiresthat post-
conviction dams befiled in atimdy manner. Although we agree that Williams filed his



petition beyond the Satutory deedline, due process condderations may have tolled the

limitations period. Hence, the Satute cannot be strictly gpplied without further inquiry, to

deny him areasonable opportunity to seek pogt-conviction rdief.
Williams, 44 SW.3d a& 471. See also Steele v. Kehoe, 747 So. 2d 931 (Ha 1999) (affirming the
digrict court of gppedsand saying that due process entitlesadefendant to beatedly fileapog-conviction
damif hisefforts were frudrated by his counsd’ s mideading conduct).
113.  Equitabletdlling of the Satute of limitationsin post-conviction procesdingsis likewise recognized
inthefederd sysem. Dunlap v. United States, 250 F.3d 1001, 1006 (6th Cir. 2001). The doctrine
should only begppliedinrareand exceptiond drcumgtances Turner v. Johnson, 177 F.3d 390, 391-92
(5th Cir. 1999). Thedoctrinemay be goplied when amovant filesin untimey fashion dueto extreordinary
arcumgtances which are both beyond his contral and unavoidable even in the exerdise of due diligence
Sandvik v. United States, 177 F.3d 1269, 1271 (11th Cir. 1999). A showing of excussble neglect is
inuffident, and a petitioner must show that he was prevented from assarting his right to rdief. Jones v.
Morton, 195 F.3d 153, 159 (3d Cir. 1999).
f14.  Puckett brings to this Court's attenttion the facts that indicate without doubt that he has been
prevented from filing his gpplication through no fault or neglect on his pat. On February 9, 2001, the
Office of Capitd Pogt-Conviction Counsd contracted with Steve Presson of Norman, Oklahoma, to
represent Puckett. Then, by order dated October 31, 2001, the Circuit Court of Forrest County declared
Puckett to beindigent and further found that Steve Presson of Oklahomashould be gopointed as Puckett's
pos-conviction counsd, if funds were avaladleto pay him, and thet “in the event that such funds do nat
become avalable, then an atorney from the Office of Capitd Post-Conviction Counsd should be
gopointed as pogt-conviction counsd for Mr. Puckett effective December 4, 2001.” Funds were

determined to be unavailable, and C. Jackson Williams, then director of the Office of Capitd Pog-
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Conviction Counsdl, was subdtituted as counsd for Puckett on December 7, 2001 Williams thereafter
resgned as director of the Office of Cgpitd Post-Conviction Counsd on January 2, 2002. The new
director, Robert Ryan, and Teari L. Maroquin filed gopearance forms with the Clerk of this Court on
February 22, 2002.

115. It gopearsthat in the interim, Presson had obtained important files and documents induding trid
counsd’ sfiles, police reports and discovery materids and removed themto hisofficesin Oklahoma The
Officedf Capita Post-Conviction Counsd began to attempt to recover these materidsin order to proceed
on Puckett's behdf. Presson however ignored requests to turn over the files, and Ryan was ultimatey
forced to fileacomplaint with the Oklahoma Bar Associaion seeking their return. On June 13, 2002, this
Court entered an order directing Pressonto return dl of Puckett'sfiles. Presson eventualy ddivered three
boxes of materid to the Office of Capitd Post-Conviction Counsd on July 8, 2002. The record before
us demondrates that during the period from late December 2001 the Office of Capitd Pos-Conviction
Counsd conscientioudy tried to retrieve those documents and to obtain duplicates from other sources.
Counsd for Puckett now seeksrdief from this Court requesting an extengon of time in which to file the
gpplication for leave to seek pogt-conviction relief.

116. Inthe present casg, it cannot be sad thet Puckett has dept on hisrights or thet he seeks rdief
because of mereexcusableneglect. Dueto circumsatancescompletely beyond hiscontrol, Puckett hasbeen
unableto timdy file an gpplication for leave to seek pogt-conviction reief within the one-year time frame.
Hisformer atorney’ s actions have afirmetivdy frudrated his efforts through new counsd to pursue the
post-conviction process. Pursuant to this Court'sdecison in Jackson v. State, 732 So.2d 187 (Miss.
1999), Puckett was dearly entitled to gopointed competent and constientious counsd to assg him with

his pursuit of post-conviction rdief. Although his direct goped waas afirmed on June 28, 2001, with the



mandate issuing on July 19, 2001, thetrid court did not hold a hearing until October 23 of that year, to
determine Puckett's indigence and desire to have counsd. The trid court's order reflects thet the Office
of Capitd Pogt-Conviction Counsd lacked the funding to pay Presson to represent Puckett. Attachments
to Puckett's mations for time indude copies of emall communication between that Office and Presson
which indicate that Presson had ceased to work on the matter, failed to return vitd documents, and
abandoned communication with the Office. While Presson could not be expected to represent Puckett
without compensation, once he entered on thetask hewas bound by professond obligationto do no harm.
Hisfailure to return the documents, for whatever reason, fell beow professond sandardsand frudtrated
Puckett’ s effortsto seek rdlief. To punish Puckett for these drcumstances would deprive him of minimdl
due process and afar opportunity to be heerd. The Satute was tolled by these events, and the Court is
bound to grant Puckett rdlief.

CONCLUSON

117.  Whileitisimpossbleto determine & what point the drcumstances here became o serious asto
tall the gatute of limitations, equitablerdief isdue, and the Court will grant Puckett an additiond 180 days
after the date of thisdecison in which to complete and file his gpplication for leave to seek post-conviction
rdidf. 1t should be sad that the equitiesare based on the uniquefacts of thiscase. Whileother jurisdictions
have gpplied the doctrine of equitable tolling to non-capitd cases, we do not do so today; the fact that
Puckett is under a sentence of death and subject to a shortened one year daute of limitations weighs
heavily inthisdecison. Further, we emphasize that we do not base this action on mere excusable neglect
or ignorance by Puckett or his counsd, but upon our recognition thet the actions of former counsd were

such asto rise to the deprivation of fundamental due process.



118. The Mation to Recondder Extenson of Time, the Mation to Apply Statute of Limitations and the
Mation to Stay Filing Deadline are granted. Puckett shdl file his gpplication for leave to seek podt-
conviction rdlief within 180 days after the date of this decison.
119. MOTIONS GRANTED.

WALLER, COBB, DIAZ, EASLEY, CARLSON AND GRAVES, JJ., CONCUR.

McRAE, P.J., DISSENTS WITH SEPARATE WRITTEN OPINION TO FOLLOW.
PITTMAN, CJ.,, NOT PARTICIPATING.



