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1. On March 30, 2000, George Aguilar wasindicted by the Lauderdale County grand jury on the charge
of mandaughter. The day of the trid the indictment was amended to charge Aguilar as ahabitua offender.
Aguilar wastried on August 16, 2001, and the jury found him guilty. Thetrid court then sentenced him to
twenty years imprisonment without the possibility of parole. Aguilar raises the following issues on apped:

|.WHETHER THE TRIAL COURT ERRED BY OVERRULING AGUILAR'SBATSON
OBJECTIONS.

II. WHETHER THE TRIAL COURT ERRED IN FAILING TO RULE THAT AGUILAR'S
TRIAL COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF COUNSEL.

. WHETHER THE JURY'SVERDICT ISCONTRARY TO THE WEIGHT AND
SUFFICIENCY OF THE EVIDENCE

IV.WHETHER THE TRIAL COURT ERRED BY REFUSING TO ADMIT EVIDENCE



PERTAINING TO SPECIFIC BAD ACTSOF THE DECEASED VICTIM.

Finding no error, we afirm.

FACTS

2. Tammy and Bo Hudson had been divorced for more than sx months prior to the events occurring on
November 19, 1999. They had three children together. Bo, not living far from Tammy, would often walk
down to Tammy's house and vigt the children. On the night in question, Tammy gave Bo permission to
come down to her housein order to cut their children's hair. Before Bo arrived at the house, Joshua
Conroy, Tammy's new boyfriend, dong with George Aguilar, Jeremy Dubose and Allen Chanes
unexpectedly arrived. Tammy, fearing that Bo might become jeal ous upon seeing Joshua, immediatdy
attempted to cal Bo in order to keep him from coming down to the house. Despite her efforts, Tammy was
unable to reach Bo on the telephone. Tammy testified that she had asked Aguilar on severd previous
occasions never to return to her house.

3. When Bo arrived, he found Tammy and Joshua.in the back bedroom. He made a comment to Tammy
and |eft the house for gpproximately ten minutes. When he came back, he demanded to spesk with Tammy
outside the presence of the four other men. Tammy refused to go outside; however, she dlowed Bo to
enter the house. After entering the house, Bo began pushing Tammy into the dining room. Aguilar jumped
up, staing "Man, don't be pushing on her." Tammy testified that she wasin no fear of Bo at that time.
Nonetheless, words were exchanged between Bo and Aguilar and afight ensued. Severa of the men
jumped on Bo and proceeded to punch and kick him. The men made their way outside and the fighting
continued for severa minutes in the front yard. Tammy ran in the house and cdled the police. By thetime
the police arrived, the fight had ended and Bo, accompanied by Tammy's next door neighbor, had left the
scene.

4. Approximately twenty minutes later, Joshua went outside to look for hiswallet which was lost during the
fight. He was immediately confronted by three men, two of them were Bo's brothers; a second fight ensued.
Tammy, never leaving the ingde of her house, cdled the police again. Aguilar had gone outsde to help stop
the fight. He returned to the kitchen and picked up aknife. At some point Bo entered the house and,
according to the defense, hit Tammy in the head with a brick. At that moment Aguilar stabbed Bo inthe
chest with the knife. Bo fell backwards, telling his brothers that he had been stabbed. Severd minutes |ater
Bodied.

LAW AND ANALYSIS

|.DID THE TRIAL COURT ERR WHEN IT OVERRULED AGUILAR'SBATSON
OBJECTION?

5. Upon initid review of the record, we determined that the trid judge had not rendered the required on-
the-record findings as to the reasons for accepting the State's race-neutral judtifications for striking two
African American jurors. Therefore, pursuant to Hatten v. State, 628 So. 2d 294, 298 (Miss. 1993), we
remanded the case, ordering that the record be supplemented with the appropriate findings of fact and
conclusions of law. Now, with the complete record before us, we find adequate evidence to support the



concluson that Aguilar failed to carry the burden of proving racia discrimination.

6. Determinations made by thetria judge under Batson are factud and largely based on credibility.
Puckett v. Sate, 788 So. 2d 752, 756 (18) (Miss. 2001); McGilberry v. State, 741 So. 2d 894, 923
(T118) (Miss. 1999). Accordingly, we grant the trid judge a substantial degree of deference and will not
reverse unless the findings are clearly erroneous or againgt the overwhelming weight of the evidence. Smon
v. State, 679 So. 2d 617, 622 (Miss. 1996). See also Hughes v. State, 735 So. 2d 238, 251 (137)
(Miss. 1999) (noting that the trid judge, as afact finder, is dways in the best position to evduate the
credibility of the strikes).

7. Aguilar dlegesthat the State's use of two of its peremptory chalenges againgt African Americans
condiituted aviolation of Batson v. Kentucky, 476 U.S. 79, 96-97 (1986). Aguilar contends that the trial
court erred in finding that the State had offered racidly-neutrd reasons for exercising its peremptory srikes.
Specificdly, Aguilar argues that the State judtified the dtriking of two African American jurors by arguing
thet they had fdonsin thair families while specificaly faling to chalenge awhite juror who aso admitted
having afdon in hisfamily.

118. The Batson line of cases prohibits the use of peremptory drikes asavehicle for racid discrimination in
crimina proceedings. Stewart v. State, 662 So. 2d 552, 557 (Miss. 1995). This purpose is effectuated
through athree step process:.

Firg, the defendant must establish a prima facie case that race was the criteriafor the exercise of the
peremptory chalenge. . . . Second, should the defendant make such a showing, the striking party
then has the burden to state aracialy neutra explanation for the chalenged drike. If aracidly neutra
explanation is offered, the defendant may rebut the explanation. Findly, the trid court must make a
finding of fact to determine if the defendant has proved purposeful discrimination.

Magee v. Sate, 720 So. 2d 186, 188 (17) (Miss. 1998) (citations omitted).
A. Prima Facie Case

9. Although Aguilar failed to offer any proof or argument that the State's Strikes were racidly
discriminatory, other than the fact that two African Americans had been struck, the trid judge concluded
that a primafacie case of discrimination had been established. The State provided its race-neutral reasons
for the two srikes; therefore, the question of whether a prima facie case had been established became
moot. See Snow v. State, 800 So. 2d 472, 478 (11) (Miss. 2001). As such, our andysis will focus on the
second and third prongs of Batson.

B. Race-Neutral Explanations

110. After the opponent of the strike establishes a prima facie case of discrimination, the burden shiftsto the
proponent to advance race-neutral reasons for striking amember of adistinct racia group. Bush v. State,
585 So. 2d 1262, 1268 (Miss. 1991). The proponent, however, does not have to articulate the same
degree of judtification that would be required to satisfy a strike for cause. 1d. Rather, "any reason that is not
facidly violative of equd protection will suffice” Stewart, 662 So. 2d at 558. See also Randall v. State,
716 So. 2d 584, 588 (1/16) (Miss. 1998) (dtating that "[u]nless a discriminatory intent is inherent in the
[proponent's] explanation, the reason offered will be deemed race neutrd™). The sole inquiry under step two
iswhether the explanations given are facidly violative of equa protection. Puckett, 788 So. 2d at 760



(T17).

11. The State firgt struck Alice Modey, an African American femae, arguing that she had afdonin her
family but refused to mention this fact during voir dire for the case sub judice. Likewise, the State struck
Darrel Allen, an African American male, contending that Allen not only had a brother who had served many
yearsin prison, but aso lived in the area of the crime. It has been recognized that a juror may be
peremptorily struck whereit is shown that he or she had family members with crimind records. Magee, 720
So. 2d at (19); Jones v. State, 801 So. 2d 751, 759 (122) (Miss. Ct. App. 2001). The State's reasons for
sriking Modey and Allen clearly satisfy this prong of the test. Whether the State was required to dso strike
awhite juror who admitted having afelon in his family is an issue to be andyzed under the third prong of
Batson.

C. Pretext

112. Thefind prong of Batson requiresthe trid court to determine whether the opponent has met the
overdl burden of proving purposeful discrimination. This determination turns on whether the proponent's
proffered reasons for the strikes are pretextua. Henley v. State, 729 So. 2d 232, 240 (1138) (Miss. 1998).
Once the proponent offers aracidly neutral explanation, the opponent may attempt to rebut the explanation.
Bush, 585 So. 2d at 1268. If the defendant offers no rebuttdl, the trial court isforced to limit its
examination to only the reasons offered by the State. Id.

113. "To meet the burden of proving that the striking party exercised its peremptory chalengesina
discriminatory manner, the complaining party may employ a comparative andyss of minority and non-
minority jurorsto show disparate treetment.” Magee, 720 So. 2d at 189 (12). Disparate treatment
between smilarly Stuated jurorsis strong evidence of discriminatory intent. Berry v. Sate, 802 So. 2d
1033, 1039 (110) (Miss. 2001). However, the disparate trestment is only one of many factors to be taken
into account by the trid court; when considered along with the other factors, it is not conclusive proof of
discriminatory treetment. 1d. "Where the State is able to articulate additiond race-neutra reasons for
sriking the juror in question and uses peremptory strikes againgt jurors of another race based upon the
same articul ated reason, we have held that the theory of disparate treatment must fail." 1d.

114. In the present case, we find that the jurors are not so Smilarly Stuated as to give rise to the finding of
pretext. The judges findings indicate that Alice Modey testified during a previous voir dire that she had a
felon in her family. When asked by a different assstant didtrict attorney during voir dire for the case sub
judice whether there were veniremen with fdons in their families, Modey remained slent. The State later
moved to have her peremptorily struck, stating that Modey either had afelon in her family or had been
dishonest for not reveding the presence of afelon in her family when, during the previous voir dire, she
clearly indicated thet there was afelon in her family. The fact that Modey did not reved the existence of a
felon in her family provides an additiond reason, namey Modey's dishonesty, in support of the strike.
Smilarly, Darrel Allen was peremptorily struck for having a brother in his family who had been imprisoned
for severd yearsfor adrug crime. Additionaly, the State argued that Allen lived in the area of the crime.
Thefact thet Allen lived in the area of the crime, combined with the existence of afedlon in hisfamily,
diginguishes Allen from the white juror who merdly had afdon in hisfamily but who did not live in the area
of the crime. Therefore, the State provided additiona reasons for each of the African American jurors
sruck that distinguished them from the white juror to whom they were compared.

T115. It must dso be mentioned that the trid judge accepted the State's reasons only after Aguilar made no



attempt a rebuttal. The fact that the State did not attempt to Strike the white juror, who admitted having a
family member who had been convicted of afdony, should have been argued by Aguilar in making out his
primafacie case aswell asin rebuttd. See Sewell v. Sate, 721 So. 2d 129, 136 (136) (Miss. 1998)
(noting that strength of reasons supporting prima facie case of discrimination will influence judge's inquiry
under prong three). Nonetheless, both Modey and Allen were struck for factors additiond to the existence
of afdonin ther families. Therefore, thetrid judge did not err in finding that Aguilar falled to carry his
burden of proving purposeful discrimination.

II.DID THE TRIAL COURT ERR IN FAILING TO RULE THAT AGUILAR'STRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF COUNSEL?

116. Aguilar argues that he should be granted anew trid because his origind tria counsd was ineffective.
Aguilar, with new appdlate counsd, raisesthisissue for the first time here,

117. It isunusud for this Court to consder aclaim of ineffective assstance of counsd when the dam is
made on direct gppedl. Thisis because we are limited to the tria court record in our review of the claim and
thereis usudly insufficient evidence within the record to evauate the clam. See Edwards v. Sate, 797 So.
2d 1049, 1060 (130) (Miss. Ct. App. 2001). The Mississippi Supreme Court has stated that, where the
record cannot support an ineffective assistance of counsal claim on direct appedl, the appropriate
concluson isto deny rdief, preserving the defendant's right to argue the same issue through a petition for
post-conviction relief. Read v. State, 430 So. 2d 832, 837 (Miss. 1983). This Court will rule on the merits
on the rare occasions where "(1) the record affirmatively shows ineffectiveness of conditutiona dimensions,
or (2) the parties stipulate that the record is adequate to alow the gppellate court to make the finding
without consideration of the findings of fact of thetrid judge." Colenburg v. Sate, 735 So. 2d 1099, 1101
(T5) (Miss. Ct. App. 1999). Because amgjority of Aguilar's clamsfor ineffective assistance are based on
mere assartions pertaining to evidence not found within the record, we will not address them on direct

appedl.

1. WASTHE JURY'SVERDICT CONTRARY TO THE WEIGHT AND SUFFICIENCY
OF THE EVIDENCE?

118. When reviewing atria court's denid of amotion for adirected verdict or INOV, this Court considers
"the sufficiency of the evidence asamatter of law . . . in alight most favorable to the State” McClain v.
Sate, 625 So. 2d 774, 778 (Miss. 1993). We will accept any credible evidence that supports guilt astrue,
granting the prosecution "the benefit of al favorable inferences that may reasonably be drawn from the
evidence." Wetz v. State, 503 So. 2d 803, 808 (Miss. 1987). This Court will only reverse where "no
reasonable, hypothetica juror could find beyond a reasonable doubt that the defendant was guilty.” May v.
Sate, 460 So.2d 778, 781 (Miss. 1984).

129. Smilarly, the weight of the evidenceisreviewed in following the tria court's denid of a defendant's
moation for anew trid. It iswell established that new trid decisons rest within the discretion of the tria
court. McClain, 625 So. 2d at 781. This Court is obligated to accept al evidence supporting the verdict as
true and will reverse only whereit is dear that thetrid court has abused its discretion by refusing anew trid.
Herring v. State, 691 So.2d 948, 957 (Miss. 1997). "The proper function of the jury isto decide the
outcome in thistype of case, and the trid court should not subgtitute its own view of the evidence for that of
thejury's.” Smothersv. Sate, 756 So. 2d 779, 786 (121) (Miss. Ct. App. 1999). Ultimately, a motion for
anew trid should only be granted when the verdict is so contrary to the overwhelming weight of the



evidence that, to dlow it to stand, would be to sanction an unconscionable justice. Wetz, 503 So.2d at 812.

120. After reviewing dl of the evidence in alight most congstent with the guilty verdict, this Court finds that
the trial judge neither abused his discretion in denying Aguilar's mation for a INOV nor in denying his
moation for anew trid. Asthe record reflects, the testimony dicited from the various witnesses during the
tria often conflicted; however, the State presented enough evidence, both physica and testimonid, to
support the conviction. There was never any dispute as to who stabbed Bo; Aguilar's sole defense was that
his actions were necessary to defend hislife aswdl asthat of Tammy's. However, Aguilar's defense was
weskened when Tammy testified that she was never in fear for her life. Additionaly, Tammy indicated that
the danger posed by Bo was not eminent and testified that Aguilar had no reason to use the knife. Likewise,
Aguilar told the police that he picked up the knife well before his encounter with Bo and intended to use it,
not in saf-defense, but as a means for scaring Bo. Tammy aso made clear during her testimony that she
had specificaly told Aguilar prior to this occason that he was forbidden to come to her home. Although
Tammy's testimony was inconsstent at times, it was up to the jury, not the court, to resolve the
inconggtencies. See Collier v. Sate, 711 So. 2d 458, 462 (118) (Miss. 1998) (noting that inconsistencies
and contradiction in testimony of witness should be resolved by the jury); Benson v. State, 551 So. 2d
188, 193 (Miss. 1989); Groseclose v. Sate, 440 So. 2d 297, 301-02 (Miss. 1983); Nash v. Sate, 278
So. 2d 779, 780 (Miss. 1973). As such, thisissue is without merit.

IV.DID THE TRIAL COURT ERR BY REFUSING TO ADMIT EVIDENCE
PERTAINING TO SPECIFIC BAD ACTSOF THE DECEASED VICTIM?

121. Aguilar contends that the trid court committed reversible error in denying his right to confrontation by
not admitting evidence of Bo Hudson's history of violence. According to Aguilar, the only contested issue
was his mens rea a the time of the stabbing; therefore, Aguilar argues that the evidence was crucid to his
clam of sdf-defense as it was necessary to show that Bo was dangerous and had a history of abusing
Tammy. Wefirgt note that Aguilar made no attempt to show that he had preexisting firsthand knowledge of
Bo's violent propensities. See Freeman v. State, 204 So. 2d 842, 844 (Miss. 1967) (noting that evidence
of victim's violent propensity generdly not admissible unless defendant had preexisting knowledge of the
propensity). Regardless, where there is an issue concerning who the first aggressor was, this Court
recognizes an exception to the generd rule requiring first hand knowledge and evidence of the victim's
violent propengties may be admitted. 1d. at 844; Snvindle v. State, 755 So. 2d 1158, 1170 (1138) (Miss.
Ct. App. 1999).

122. While the trid judge could have admitted this evidence, hisfailure to do so did not prgjudice Aguilar's
defense. See Jackson v. State, 594 So. 2d 20, 25 (Miss. 1992) (noting thet "the admisson or exclusion of
evidence must result in prejudice or harm, if a causeisto be reversed on that account™). The record reflects
that evidence of Bo's violent nature was placed before the jury on severd different occasons. For instance,
on direct examination, Tammy stated that she tried to keep Bo from coming down to the house because he
had atemper; Tammy asserted that she feared that there would be "a problem” if Bo and Joshuawere at
the house a the same time. Likewise, Tammy admitted that she and Bo "had a history™ prior to thisincident
and tedtified that she knew what would happen if she had accompanied Bo outsde, implying Bo's
aggressive nature dmost ensured that a physica confrontation would have resulted. Additiondly, Tammy
testified that Bo had kicked her door and broken it the week before the crime and the State chose to dlow
this evidence without asking the judge to admonish the jury or that alimiting ingruction be issued; therefore,
the jury was presented specific evidence of Bo's past, aggressive behavior. If there were any other specific



ingtances of Bo's aggression that Aguilar desired to place before the jury, as he now claims on apped, he
faled to make any offer of proof; therefore, we will not hold the trid judge in error for the fallure to admit
evidence of gpecific actsthat were never presented to him for decison. See Cook v. State, 728 So. 2d
117, 120 (14) (Miss. Ct. App. 1998). Given that the jury was presented with evidence of Bo's violent
demeanor throughout the trid, and that Aguilar failed to make an offer of proof asto any specific acts other
than those mentioned during trid, we find Aguilar's argument to be meritless.

1123. This Court also takes note of the fact that when asked by the tria court to state his reasons for
introducing the evidence, Aguilar replied that the evidence was intended to impeach Tammy's earlier
testimony that she was never in any danger during the duration of the dtercation. This reasoning is notably
different from that now argued on apped; as such, Aguilar's argument is procedurally barred. See Holland
v. Sate, 587 So. 2d 848, 868 n. 18 (Miss. 1991) (noting that defendant was barred from making an
argument where the basis of the argument was different from that raised before the tria court).

124. THE JUDGMENT OF THE CIRCUIT COURT OF LAUDERDALE COUNTY OF
CONVICTION OF MANSLAUGHTER AND SENTENCE OF TWENTY YEARSIN THE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONSWITHOUT THE
POSSIBILITY OF PAROLE ISAFFIRMED. SAID SENTENCE TO RUN CONSECUTIVELY
TO ANY PREVIOUS SENTENCE. ALL COSTSOF THISAPPEAL ARE ASSESSED TO
LAUDERDALE COUNTY.

McMILLIN, CJ., SOUTHWICK, P.J., BRIDGES, THOMAS, LEE, MYERSAND
BRANTLEY, JJ., CONCUR. KING, P.J., CONCURSIN RESULT ONLY. IRVING, J.,
NOT PARTICIPATING.



