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EASLEY, JUSTICE, FOR THE COURT:

PROCEDURAL HISTORY

1. On February 12, 1997, Dr. Fred L. McMillan (McMillan) filed suit againgt Julia A. Harrison (Julia) and
Neil R. Harrison (Neil) (collectively the Harrisons) in the Circuit Court of Madison County, Missssippi, for
damages arising from the purchase of aresidence located at 137 Overlook Pointe Drive, in the Overlook
Pointe Subdivision adjacent to the Ross Barnett Reservoir. The case proceeded to jury tria before
Honorable Samac S. Richardson, Circuit Court Judge, in January 1998.

2. Thejury awarded damagesin favor of McMillan againgt the Harrisons. On January 20, 1998, the trid
court entered ajudgment in favor of McMillan in the amount of $290,066.84. The Harrisons timely moved
for anew tria and/or for aremittitur. On March 6, 1998, the trial court denied the Harrisons motion for a



new trial. On April 1, 1998, the Harrisons filed their notice of apped to this Court.(2

3. Thetrid court, on January 22, 1999, entered an order correcting clerica mistakes and awarding post-
judgment interest and attorneys fees. The clerica correction rectified the judgment to provide that
McMillan shdl recover from the Harrisons, jointly and severdly, on the $290,066.84 awarded, due and
payable from and after January 20, 1998, and awarded interest of 8% per annum until the judgment is paid.
Thetrid court further ordered that the judgment against the Harrisons be increased by the sum of $32,
833.67, representing the additional, reasonable and necessary attorneys feesincurred by McMillan asa
result of the Harrisons failure and refusd to pay the judgment debt. Interest of 8% per annum was further
assessed on the post-judgment attorneys fees and legal expenses, to be calculated from the date said fees
and expenses were incurred by McMillan and until that said sum was paid.

4. On September 8, 2000, the Harrisons filed their motion pursuant to M.R.C.P. 60(b)(6) for reief from
the judgment. After their notice of gpped wasfiled, the Harrisons discovered that an abandoned sanitary
sewer line ran directly beneath the McMillan house, aswell as, four other houses built by the Harrisons at
Overlook Pointe. This evidence was not discovered until December, 1999, more than 6 months after entry
of thefina judgment. The Harrisons proceeded under Rule 60(b)(6) to set asde the jury's verdict. This
Court remanded this case to the Circuit Court of Madison County with instructions to hear the Rule 60(b)
(6) mation filed by the Harrisons. The motion was called for an evidentiary hearing on March 29, 2001,
and, after substantial proceedings, the matter was continued and then completed on April 4, 2001. Upon
due consderation, the trid court denied the Harrisons Rule 60(lb) mation, retaining jurisdiction for purposes
of considering McMillan's motion for assessment of post-judgment attorneys fees and legal expenses.

5. Since this Court had ordered that the Rule 60(b)(6) motion to be heard and remanded the case to the
Circuit Court of Madison County, Missssippi, for hearing, subject to review by this Court on this appedl,
no notice of appeal was required to be filed. On September 20, 2001, the Harrisons moved to supplement
the record on apped to include the evidence and exhibits offered at the trid court hearing on their Rule
60(b)(6) motion. The supplemental evidence is presently before this Court on appea contained in three
supplementd transcript volumes.

6. On April 6, 2001, Neil filed avoluntary petition for bankruptcy under Chapter 7 of the Bankruptcy Act
in the United States Bankruptcy Court for the Southern Digtrict of Missssippi, Bankruptcy No. 01-0196-
JEE. In due course theregfter, Nell filed in thetrid court his suggestion of bankruptcy, in which he gave
notice that he had filed his bankruptcy petition. Julia, however, did not seek bankruptcy protection.

{17. On June 13, 2001, the trial court filed itsfinal order in the case granting McMillan's motion for
assessment of post-judgment attorneys fees and lega expenses providing that the judgment againgt Juliain
the principal amount of $290,066.84, awarded January 20, 1998, be increased together by the additional
sum of $22,770.37, in addition to the sum of $32,833.67, previoudy provided by the order for assessment
of podt-judgment attorneys fees entered on January 22, 1999, together with interest at 8% per annum plus
cogts on said judgment until collected.

FACTS

118. The Harrisons operated an upscale home construction business in the Jackson, Mississppi, areafor
twenty years. Julia acknowledged that as a home builder, she was aware of the customs and skills required
of abuilder and understood the implied warranty given when building and sdlling a house. The Harrisons



building practice was to build ahome and live in it for a short while before sdlling to avoid the State Board
of Contractors licensing requirements.

119. The Harrisons purchased 4 lots in the Overlook Pointe Subdivision in Madison County adjacent to the
Ross Barnett Reservoir. The lot in question was lot 19. Construction began on lot 19 in the fdl of 1991.
The Harrisons building permit was issued on October 7, 1991.

1110. The residence that the Harrisons built at 137 Overlook Pointe Drive on lot 19 was thefirst of the four
homes built by the Harrisons. The lot dopes downward toward the Reservoir. The house was a split level
design, 117 feet long from west to east with asingle story front section facing the street and atwo story
section some 64 feet in length on the Reservoir side of the house. A retaining wall islocated at the split leve

point.

111. The Harrisons began trying to market the house in the summer of 1993. The house was listed with
Larry Sanders Redlty and the Multiple Listing Service. On August 30, 1993, the Harrisons signed a Sdller's
Disclosure Statement. The statement provided that the foundation repairs performed by Eddie Bankston
(Bankston) were "minor” and would only require "regular upkeep."

112. During 1993, McMiillan, amedica doctor specidizing in ophthalmology, became interested in
purchasing a house on the water, and he secured the services of Juda Wabha (Wabha) of Re-Max
Redltors, as his broker. McMillan looked at the house in December 1993, but he passed on the house. In
April 1994, McMillan again looked at the house without making an offer. In September 1994, Wabha
suggested that McMillan look again at the house. In October 1994, McMillan made an offer to the
Harrisons for $350,000. McMillan and the Harrisons finally agreed on a sales price of $410,000 for the
house. The house had previoudy been gppraised by Hugh Hogue (Hogue) for $420,000 in September of
1994. Hogue's figure was based on an understanding that the house had "minor" foundation problems.(2)

113. McMillan tetified that about a month after he moved in, he noticed a cat coming out of aholein the
wall a the southwest corner of the dining room. The Harrisons had not told McMillan about the hole. It
took 3.9 cubic yards of dirt to fill the hole. Within afew weeks after moving into the house, he noticed
"severe cracking in the wal and the celling from the hdl at the beginning of the hdlway going from the ...

den to the master bedroom.” When McMillan reported thisto Julia, shereplied, "Oh, yes, I've had trouble
with a beam right there before ..." McMillan testified that he had not been told about the latent problem with
the beam and the ceiling before he purchased the home, and it was not noticeable upon a visud inspection
of the house.

f114. McMillan testified that he had experienced numerous problems with the house 8! A defective guiter
caused huge sheets of water to run down the wall when it rained. The wood around a window began to rot.
The north wall developed huge cracks. The swimming pool began to sink. The carpet developed a brown
gain, a problem the Harrisons had experienced but not disclosed to McMillan. The basin in the fountain
leaked.

115. Robert Ewing (Ewing) testified that hisfirm had ingtaled "jacking pads’ in 1992 which did not correct
the foundation problems. Ewing tedtified that while ingtaling the "jacking pads' was a less expensve
procedure, it was not an adequate remedy to the foundation problems because of the sand fill on which the
house sat. Before ingdling the jacking pads, the firm had recommended helica piers as a permanent
solution to the foundation problems. Furthermore, on September 23, 1993, Eddie Bankston of Bankston



Builders had dso ingtaled ten foundation support "jacking pads.” These did not correct the problem.
Ultimately, McMillan hired John Ray (Ray) of Ewing and Ray Foundation Service to ingtdl helicd piersto
stabilize and reinforce the foundation of the house.4)

DISCUSSION
|. Failureto Disclose

1116. Julia contends that McMillan is precluded from recovery of damages based on her aleged full
disclosure of the problems that existed with the house's foundation. To this end, Julia cites two casesin
support of her position. In Cumminsv. Century 21 Action Realty, Inc., 563 So.2d 1382, 1387 (Miss.
1990), the purchaser was precluded from recovery of damages when he was specificaly advised asto the
home's termite damage before purchasing the home, and in Parker v. Thornton, 596 So.2d 854, 858
(Miss. 1992), this Court stated that a builder complies with the implied warranty of fitness of habitation
where he gives natice of the problem and informs the purchasers of the problems.

117. Julia argues that McMillan admitted that he knew that there was foundeation problems with the house
and apossihility of future foundation problems. McMillan and the Harrisons negotiated a Remova of Sales
Contingencies Contract which is a part of the Contract of Sale. The parties agreed to have $2,000 held in
escrow for future foundation repairs, if needed. McMillan dso hired his own experts to examine the home
before closng. Richard Berry, P.E., was hired by McMillan to ingpect the foundation, and McMillan
received the report from Jermany Miller, P.E., before the closing. Julia contends that even taking dl the
evidence in the light most favorable to McMillan, she should have been granted a judgment in her favor asa
matter of law.

118. At trid, McMillan testified that at least 90 percent of his decison to purchase the home was based on
the assurances made by the Harrisons. According to McMillan's testimony, he would have never purchased
the house if he had known of its true condition. The record reflects that McMillan did know about some of
the problems with the foundation. McMillan dso had retained experts to examine the home before its
purchase. McMillan aso agreed to fix the damages or cost of future repairs at the amount of $2,000, to be
held in escrow.2) However, the record further reflects that McMillan was supplied information that the
home had "minor" foundation problems and that the problem had been fixed. Therefore, McMillan contends
that he was never fully advised of the true condition of the home, thereby, providing him with afdse sense
of security.

119. McMiillan contends that he was unaware of the following defectsin the house and its foundation:

1. On the Disclosure Statement, the Harrisons characterized the foundation problems as "minor.” At
her pre-trid deposition, Julia aso admitted that the settlement that the house had experienced "was
pretty mgjor to me."

2. 0On April 9, 1992, Ladner Testing Laboratories performed soil compaction tests on the north sde
and northeast corner of the dwelling, and reported substandard density readings of 88.1% and
86.0%. The minimum acceptable is 95% densty. McMillan was never told this.

3. The Harrisons did not tell McMillan that Ewing Foundation Services had ingpected the house in the
summer of 1992, assessed the problem and proposed foundation repairs ranging from $15,000 to
amogt $19,000. Ewing recommended the ingtalation of hdlica piers to support and reinforce the



foundation. The Harrisons opted for jacking pads, aless costly option, with no success. Later,
McMillan had to have helicd piersingaled, at great expense to himself.

4. Prior to closing, the Harrisons told McMiillan that "a soil test had been done and there was no

Y azoo clay near the surface.” In fact, Y azoo clay soils were present within two and a hdf to three and
ahaf feat of the surface, directly beneath the foundation and near the critica retaining wall area
Proper Site preparation requires "at least seven feet of nonexpansive soils over the top of the Yazoo
clay." Geotechnical engineer David Dennis explained at trid and a the Rule 60(b)(6) hearing that the
soft sandy claysin thisareaare "very week and highly compressible” "[A]ny foundation placed on
top of those type soils or just above those type soils would experience excessve settlement and
cracking."

120. Missssppi appdlate practice requiresthat "[iJn acivil jury case, a podt-trid motion for judgment
notwithstanding the verdict is necessary for gppellate review if the appellant wishes to contend that judgment
should have been granted as a matter of law." Luther T. Munford, Mississippi Appellate Practice § 3.5, at
3-10 (1997). A podt-trid motion challenging the sufficiency of the evidence must be filed within 10 days
after entry of judgment on ajury verdict. M.R.C.P. 50(b); New Hampshire Ins. Co. v. Sid Smith &
Assocs., Inc., 610 So.2d 340, 344 (Miss. 1992). M.R.C.P. 50(b) provides the time in which amotion for
JN.O.V. must be proceduradly filed. Rule 50(b) states:

Motion for Judgment Notwithstanding the Verdict. Not later than ten days after entry of
judgment in accordance with averdict, a party may file amoation to have the verdict and any judgment
entered thereon set aside; or if averdict was not returned, a party, within ten days after the jury has
been discharged, may file amoation for judgment. If no verdict was returned the court may direct the
entry of judgment or may order anew trid.

121. Here, Juliafiled atimey post-trid motion styled as amoation for anew trid. However, McMillan
contends that the motion for new trid failed to preserve any specific dleged error regarding the legd
sufficiency of the evidence supporting McMillan's verdict in order to support aclam for IN.O.V. dulias
pogt-trid moation specificaly sought aremittitur or, in the dternative, anew trid on liability and damages. A
motion for JN.O.V. or adirected verdict must set out specific, not generd, facts that demondirate afailure
to establish aprimafacie case. Sheffield v. State, 749 So.2d 123, 126 (Miss. 1999); see Hicks v. State,
812 S0.2d 179, 195 (Miss. 2002). The Harrisons motion for new tria stated:

Motion for New Trid

COMES NOW the [d]efendants, Neil R. Harrison and Julia A. Harrison, through counsel, and
pursuant to Rule 59 (a) and 8§ 11-1-55 of the Mississippi Code of 1972 [a]nnotated and [r]
ecompiled, and movesthis court for aremittitur or in the aternative anew trid on liability and
damages and would show unto the [c]ourt the following matters and facts to wit:

1. That the jury verdict in the amount of $290,000.68 is so excessive for the reason that the jury as
the trier of facts was influenced ether by bias, prejudice or passion in that the damages avarded were
contrary to the overwhelming weight of credible evidence.

2. The[c]ourt erred in dlowing the [pl]aintiff to testify asto the cost of repairs of the [p]laintiff's home
when it was not shown through credible evidence that the repair, if any, was reasonable and



necessary.
3. The [c]ourt erred in dlowing attorney's fees as part of the [p]laintiff's damages.

4. The [c]ourt erred in not granting a directed verdict for the [d]efendants at the end of the [p]laintiffs
case.

5. The jury verdict was contrary to the overwhelming weight of credible evidence and not supported
by the law nor the evidence.

6. The[c]ourt erred in dlowing the [p]laintiff's [ijnterrogatory [j]ury [i]nstructions.

7. The[c]ourt erred in dlowing the [p]laintiff's [jJury [i]ngtructions in the form of a verdict againgt both
[d]efendants as joint tort feasors contract to 8 85-5-7 of the Mississippi Code of 1972 and for other
grounds to be heard on the hearing hereof.

Wherefore, premises consdered, the [d]efendants, Nell R. Harrison and Julia A. Harrison, move this
[clourt for aremittitur or in the dternative anew tria on liability and damages.

722. When atrid judge's refusd to grant JN.O.V. is appeded to this Court, we must examine dl of the
evidence, not just evidence supporting the non-movant's case, in the light most favorable to the party
opposing the motion. Hamilton v. Hammons, 792 So.2d 956, 964 (Miss. 2001); see C & C Trucking
Co. v. Smith, 612 So.2d 1092, 1098 (Miss. 1992). In C & C Trucking Co., this Court stated:

It is only when a directed verdict at the close of the plaintiff's case and again a the close of the
defendant's case, would have been proper that a judgment notwithstanding the verdict is proper. Such
is not the standard where the tria court is required to use its discretion in granting a motion for a new
tria. The variance in proof needed to support these motionsis easly explained when one recognizes
that a INOV terminates the case, whereas anew trid smply gives both parties the opportunity to
relitigate the controversy.

Id. at 1098-99. Therefore, reviewing the pogt-trid motion for new trid, this Court concludes that Juliais
now procedurdly barred from requesting this Court to review the lega sufficiency of the evidence on
appedl as the Harrisons sought anew tria and not aJN.O.V. However, this Court will briefly review the
evidence supporting the denia of the Harrisons request for directed verdict.

1123. On gpped, "the standard of review for denia of ajudgment not withstanding the verdict (JN.O.V.)
and adirected verdict areidenticd.” American Fire Protection, Inc. v. Lewis, 653 So.2d 1387, 1390
(Miss. 1995). See Sperry-New Holland v. Prestage, 617 So.2d 248, 252 (Miss. 1993). Whether to
grant adirected verdict isadecison of law. Fox v. Smith, 594 So.2d 596, 603 (Miss. 1992). M.R.C.P.
50 (a) provides:

Moation for Directed Verdict: When Made; Effect. A party who moves for adirected verdict at
the close of the evidence offered by an opponent may offer evidence in the event that the motion is
not granted without having reserved the right to do so and to the same extent asif the motion had not
been made. A motion for a directed verdict which is not granted is not awaiver of tria by jury even
though all parties to the action have moved for directed verdicts. A motion for a directed verdict shall
state the specific grounds thereof. The order of the court granting amotion for adirected verdict is



effective without any assent of thejury.
(emphasis added).
724. InMcKinzev. Coon, 656 So.2d 134, 137 (Miss. 1995), this Court stated:

Miss.R.Civ.P. 50 requires the tria court to take a case from a jury and grant a directed verdict if any
verdict other than the one directed would be erroneous as a matter of law. The comment to the Rule
indructsthetria court to look 'solely to the testimony on behaf of the opposing party; if such
testimony, along with al reasonable inferences which can be drawn therefrom, could support a verdict
for that party, the case should not be taken from the jury.' Kussman v. V & G Welding Supply,
Inc., 585 So.2d 700, 702 (Miss. 1991). In considering a motion for a directed verdict, this Court
must consider whether the ‘evidence in opposition to the motion was of such quality and weight that
reasonable and fair-minded jurors in the exercise of impartid judgment could differ asto the verdict.’
If 0, the motion must be denied and the verdict will stand. Collins v. Ringwald, 502 So.2d 677,
678 (Miss. 1987). If, however, the evidence is S0 overwhelmingly in favor of the gppellant that
reasonable persons could not have reached a different verdict, this Court must reverse. Strong v.
Nicholson, 580 So.2d 1288, 1292 (Miss. 1991).

1125. This Court finds that thisissue is without merit. Based upon a careful review of the record and the
numerous facts in dispute &t trid, this Court finds no error in thetrid court's denia of the Harrisons request
for directed verdict.

I1. Damages

126. The Harrisons challenge the award of damages for emotional distress, attorneys fees, and damagesto
the redlty.

A. Emotional Distress

127. The Harrisons argue that the trid court erred by admitting evidence of emotiona distress. The standard
of review for either the admisson or excluson of evidence is abuse of discretion. Eloyd v. City of Crystal
Springs, 749 So.2d 110, 113 (Miss. 1999). This Court will not reverse an erroneous admission or
exclusion of evidence unlessthe error adversdy affects a substantia right of aparty. 1d. See also
Thompson Mach. Commerce Corp. v. Wallace, 687 So.2d 149, 152 (Miss.1997); 1 n re Estate of
Mask, 703 So.2d 852, 859 (Miss.1997); Terrain Enters., Inc. v. Mockbee, 654 So.2d 1122, 1131
(Miss.1995).

1128. duliaclams plain error occurred and cites Morrison v. Means, 680 So.2d 803,807 (Miss. 1996) and
Strickland v. Rossini, 589 So.2d 1268, 1276 (Miss. 1991) for authority. Both of these cases discuss
recovery for emotional distress.

129. McMillan testified at length about the condition of the house. Due to the exorbitant costs of the repairs,
McMuillan and his wife decided to do some of the work themselves. McMiillan further testified thet he has
diabetes. The diabetes can be controlled if McMillan maintains a diet and exercises regularly. As aresult of
the repairs in the home, he was not able to use his exercise equipment. Also, he was not able to maintain his
schedule or diet, he experienced stress and his blood sugar increased. McMillan testified that he became so
exhaugted that the room started to spin. He went to see his doctor. The doctor thought that McMillan most



likdly was suffering from avird inner ear infection associated with the exhaustion.

1130. The case sub judice is digtinguishable from the authority cited by the Harrisons. First, McMillan
testified to physica conditions suffered during the time of repair work. The testimony did not concern
emotiond digtress. Second, McMillan was seen by a doctor who determined the physica ailment from
which McMillan suffered. Third, the triad court has the discretion to either admit or exclude evidence. Unless
asubgtantiad right of a party is adversely affected, this Court will not reverse the admission or excluson of
evidence. Thetrid court overruled the Harrisons objection of the admission of testimony and alowed
counsd for McMillan to lay afoundation. Lastly, the jury verdict did not break down the award of
damages. Instead, the jury returned a verdict that stated, "We, the jury, find for the Plaintiff, Fred McMillan,
and award him compensatory damages in the sum of $290,066.84." Therefore, this Court cannot say with
certainty what amount, if any, was awvarded to McMillan for any emotiond or physica harm suffered. This
issue iswithout merit.

B. Attorneys Fees

131. Julia next complains that attorneys fees were not arecoverable item of damagesin this case. dulia
argues on gpped that there was no statutory authority or contractud provison alowing recovery of the
fees. She also objectsto the jury ingtruction on attorneys fees.

1132. " 'A trid court's decision on attorneys feesis subject to the abuse of discretion standard of review.™
Sentinel Indust. Contracting Corp. v. Kimmins Indust. Serv. Corp., 743 So.2d 954, 970-71(Miss.
1999)(quoting Bank of Miss. v. Southern Mem'| Park, Inc., 677 So.2d 186, 191 (Miss.1996)). This
Court has held that "[i]n breach of contract cases, attorney fees generally are not awarded absent provison
for such in the contract or afinding of conduct o outrageous as to support an award of punitive damages.”
Garner v. Hickman, 733 So.2d 191, 198 (Miss. 1999).

133. McMillan disputes duliads claim that there was no contractual provisions for attorneys fees. McMillan
and the Harrisons entered into a contract for the purchase of real estate on October 6, 1994. This contract
provided for recovery of atorneys feesin the event of abreach of contract. In specific, the contract stated
the following:

If it becomes necessary to insure the performance of conditions of this contract for either party to hire
legal counsd, then the defaulting party agrees to pay reasonable attorney's fees and costsin
connection therewith.

In addition, an "agreement for remova of sales contract contingencies’ was signed on October 11, 1994.
The pertinent attorneys fee provison in that agreement Stated:

In the event ether party hereto falls to adhere to and/or comply in good faith with the terms and
provisions herein contained, that party shall pay the attorneys fees and costs associated with the other
party's enforcement of the terms hereof.

1134. Here, the jury was requested to answer specific questions. The jury determined that based on a
preponderance of the evidence Juliaand Neil (1) breached the provision of their contract with McMillan in
which they represented that they were not aware of any foundation, or drainage problems on the property
and that they were not aware of any visible or hidden defects, except those disclosed a the time of the
closng; (2) breached their implied warranty to congtruct the house in aworkmanlike manner suitable for



habitation; and (3) were negligent in that they failed to use areasonable degree of care, skill and experience
in the congtruction of the house. The jury, however, did not find that Juliaor Nell committed afraud or
misrepresentation in their dealings with McMillan.

1135. In addition, Julia complains about the jury indruction alowed by the trid court. She contends that the
trial court had a duty to "weed out" the claim for attorney fees as they were not warranted under statute or
contract. Julia states that the jury instructions were objected to at tridl.

1136. No specific jury ingtruction is identified on apped. Presumably, Juliais referring to jury ingruction
number 8. Thisingdruction reads as follows:

The Court ingtructs the jury that Juliaand Neil Harrison and Fred McMillan entered into a contract
for the purchase of the house at 137 Overlook Pointe and that as part of that contract Julia and Neil
Harrison made the contractua promise that they were not aware of any foundation or drainage
problems with the property at 137 Overlook Pointe and that there were no defects, hidden or
otherwise, known to them which were not disclosed either in the sdes contract or the disclosure
gatement. If you believe from a preponderance of the evidence that Julia Harrison or Neil Harrison
broke this promise by concealing of failing to disclose hidden defects, such as problems with the soil
conditions underlying the house, then they breached the contract and your verdict should be in favor
of the Plaintiff, Fred McMiillan, on this point. If you further find that the breach of contract caused loss
to Fred McMillan, then he isentitled to recover from the Defendant all for eseeable losses
caused by the breach of contract aswell asattorney'sfeesfor the cost of thislitigation.

(emphasis added). This Court hasheld in Wallace v. Thornton, 672 So.2d 724, 728 (Miss. 1996) that:

On gpped, we do not review jury ingtructions in isolation; rather, they are read asawhole to
determine if the jury was properly ingtructed. People's Bank and Trust Co. v. Cermack, 658
S0.2d 1352, 1356 (Miss.1995); Burton v. Barnett, 615 So.2d 580, 583 (Miss.1993); Payne v.
Rain Forest Nurseries, Inc., 540 So.2d 35, 40 (Miss.1989); Byrd v. F-S Prestress, Inc., 464
S0.2d 63, 66 (Miss.1985). Therefore, defects in specific instructions do not require reversa "where
al ingructions taken as awhole fairly--athough not perfectly--announce the applicable primary rules
of law." Burton, 615 So.2d at 583. However, if those instructions do not fairly or adequately instruct
the jury, this Court can and will reverse. 1d. We do not make much comment on this except to say
that it gppears to be an abstract instruction and may be acceptable if other instructions adequately
cover it.

1137. Clearly, the jury found that the Harrisons breached their contract with McMillan. McMillan provided
evidence of legd fees at trial which were incurred as aresult of the aleged breach of contract. The
attorney's fees would therefore be gppropriate in the case sub judice. The contract and the agreement for
remova of sales contract contingencies both had provisions for recovery of attorney's fees. The jury found
abreach of contract. Pursuant to the above cited case law and after reviewing the jury indructionsas a
whole, this Court finds that the tria court was well within its authority to alow recovery of attorneys fees
and did not abuse its discretion.

C. Damagesto Realty

1138. Julia argues that the method for ca culating damages to the realty can ether be the cost of repair or the



difference in the value of the property before and after the damage. She maintains, however, that both
methods cannot be used together. Julia contends that the trid court erred by dlowing the jury to pyramid
the damages by using (1) the house's gppraised market value on the date of sale and after the repairs had
been made and (2) the cost of the repairs. In particular, she complains that jury ingtructions P-6 (ak.a
Instruction 8) and P-8 (ak.a. Instruction 6) alowed the jury to assess al losses sustained by McMillan
without a guide asto the dements of damage. Jury ingruction 6 reads as follows:

Jury indruction 6

The Court indructs the jury that one who falsely represents, by silence or affirmative statement, a past
or present materid fact, with knowledge of its falsty or with reckless disregard asto whether it istrue
or false and intends by that representation to deceive another, who relies on it without knowing that it
isfdse, has committed fraud and is ligble to the person who relied on the fdse satement and was
injured as a consequence of the misrepresentation. The law refersto this as fraud or
misrepresentation. Unlike other means of recovery outlined for you in these ingtructions, fraud and
misrepresentation must be proved by clear and convincing evidence, which ismore than a
preponderance of the evidence. Thus, if you find from the clear and convincing evidence in this case
that 1) the Defendants Juliaand Neil Harrison fasdy represented to Fred McMillan the condition of
the subsoil or the condition of the house at 137 Overlook Pointe; and 2) you further find that Juliaand
Neil Harrison ether knew their representations were false or acted in reckless disregard as to whether
they ere true or fse; and 3) you further find that Juliaand Neil Harrison intended to deceive Fred
McMuillan by means of their representationsin order to sall him the house at 137 Overlook Pointe;
and 4) that Fred McMillan was unaware of the falSty of the representations made by Juliaand Nell
Harrison; and 5) you further find that Fred McMillan reasonably relied upon Juliaand Nell Harrison's
representations; and 6) you find that Fred McMillan sustained aloss as a consequence of hisrdiance
on this representation, then Juliaand Nell Harrison committed fraud or misrepresentation and your
verdict shdl be for the Plaintiff, Fred McMillan. In that event, you shal awvard a monetary amount as
may be required to make him whole for the loss caused to him by Juliaand Neil Harrison's fraud or
misrepresentation, if any.

As noted in the previous damage issue, the jury was ingructed to answer a number of questions, including
whether the Harrisons committed fraud or misrepresentation. Asto the alegation of fraud or
misrepresentation, the jury found that the Harrisons were not at fault; and therefore, the verdict was
rendered in favor of the Harrisons on that point. Since the jury found in the Harrisons favor regarding the
alegation of fraud, we find no merit to the assertion that the jury was dlowed to assess dl losses sustained
to McMiillan without guidance of the elements of damage.

1139. The next indruction at issueisjury ingruction 8 (ak.a P-6). Thisingruction is quoted in its entirety in
the previous attorneys fee damage issue above. The ingtruction dedlt with a breach of contract and stated in
part: "[1]f you further find that the breach of contract caused lossto Fred McMillan, then heis entitled to
recover from the Defendant all foreseeable losses caused by the breach of contract aswell as
attorney'sfeesfor the cost of thislitigation." (emphasis added). There was no objection on the
grounds of guidance as to the eements of damages. There was a discussion on whether there was testimony
concerning flooding. However, there was no mention of how the jury should assess losses in the form of
damages.



1140. This Court has addressed the issue of an objection based upon different grounds on gppedl than that
dated in the tria court. "[O]n gppedl a party may not argue that an ingtruction was erroneous for areason
other than the reason assigned on objection to the indruction at trid.” Young v. Robinson, 538 So.2d
781, 783 (Miss. 1989). See also Dixie Ins. Co. v. Mooneyhan, 684 So.2d 574, 589 (Miss. 1996).
Accordingly, thisissue is waived.

741. Notwithgtanding this concluson, areview of the law and jury ingruction 13 is helpful. While not
specifically mentioned by Juliain the appeal, Jury ingtruction 13 (ak.a. P-10) addresses the recovery of
damages for restoration of the property. The ingtruction states the following:

Jury Ingtruction No. 13

If you find from a preponderance of the evidence in this case that repairs to 138 Overlook Pointe
have or will subgstantialy restore the property to its condition prior to its damage, then Fred
McMillan's recovery for damage to 137 Overlook Pointe is the difference between the reasonable
market value of that property before the damage and the reasonable market vaue of he property after
being damaged. This difference is determined asfollows:

1. If repairs restore the property at 137 Overlook Pointe to its reasonable mar ket value before
damage, Plantiff's recovery for damage to that property would be his cost of reasonable and

necessary repairs.

2. However, if repairs do not restorethe property at 137 Overlook Pointe to its reasonable
mar ket value befor e the harm, Plantiff's recovery for damages to the property at 137 Overlook
Pointe is the reasonable cost to repair that property plusthe difference between the
reasonable market value of 137 Overlook Pointe without the damage lessthe reasonable
mar ket value of the property after all reasonable and necessary repair s have been made.

(emphasis added).

142. To darify thisissue, Julia asserts that the calculation for damage to realty must be determined either by
the cost of the repairs or the value of the property before the damage and after the damage. Sherdieson
Chevron Oil Co. v. Snellgrove, 253 Miss. 356, 175 So0.2d 471, 474 (1965)(trespass action involving
saigmic exploration and dleged damage to trees); R& S Dev., Inc. v. Wilson, 534 So.2d 1008, 1012,
1013 (Miss. 1988)(title action and alleged damage to an aleyway), and System Fuels, Inc. v. Barnes,
363 So.2d 747, 749-50 (Miss. 1978)(aleged damage to trees on property when pipeline was placed on
property) for authority. Here, McMillan's case is based upon claims of breach of contract, breach of
implied warranty and negligence and not solely damage to property. This case is somewhat unique in that
testimony showed that the house had problems, repairs were undertaken, however, despite the cost of
repairs, the fair market value was far below the price of asmilar home without any damage.

143. This Court set forth the rules to determine damagesin Bynum v. Mandrel Industries, Inc., 241
S0.2d 629, 634 (Miss. 1970)(damage to a pond on the property) as follows:

In the case of Chevron Oil Company v. Snellgrove, 253 Miss. 356, 175 So.2d 471 (1965), we
had this to say with reference to the method of proving damagesto red edtate:

Asagenerd rule the measure of damagesin actions for permanent injury to land where thereis no



willful trespassis the difference in value in the before-and-after damage to the premises. We have
caled atention to this rule repeatedly. Waggener v. Leggett, 246 Miss. 505, 150 So.2d 529 (1963)
; Union Producing Co. v. Pittman, 245 Miss. 427, 146 So.2d 553 (1962). See also 87 C.J.S.
Trespass s 117 (1954). It is a0 true that where the land, or buildings located on the property, has
been damaged but the property may be restored to its former condition at a[cost] lessthan the value
determine by the diminution of the vaue of the land, the cost of restoration of the property, plus
compensation for the loss of its use, may be the measure of damages. Mississippi Power Co. v.
Harrison, 247 Miss. 400, 152 So.2d 892 (1963); Copiah Dairies, Inc. v. Addkison, 247 Miss.
327, 153 So.2d 689 (1963); Broadhead v. Gatlin, 243 Miss. 386, 137 So.2d 909 (1962); Long
v. Magnolia Hotel Co., 236 Miss. 655, 111 So.2d 645, sugg. of error 114 So.2d 667 (1959);
Sears, Roebuck & Co. v. Creekmore, 199 Miss. 48, 23 So.2d 250 (1945); Yorkshire Ins. Co. v.
Brewer, 175 Miss. 538, 166 So. 361 (1936); Bowyer & Johnson Const. Co. v. White, 5 Cir.,
255 F.2d 482 (1958). Thisrule, however, is usualy confined to the introduction of evidence to show
areduction, and not an increase, of damages above the diminution in value of the land resulting from
theinjury. * * * (253 Miss. at 364, 175 So0.2d at 474).

Wesadin Sun Oil Company v. Nunnery, 251 Miss. 631, 170 So.2d 24 (1964), if the damage to
the land is permanent, the messure thereof is usualy the difference between the fair market value of
the entire tract before the injury and the fair market vaue after theinjury. Citing Baker v. Miss. State
Highway Commission, 204 Miss. 166, 37 So.2d 169 (1948).

The Court in Bynum further stated the following:

[T]he 'before and &fter rule, isnot ahard and fast or inflexible rule gpplicable under al circumstances,
and it will not gpply where there is a more definite, equitable, and accurate way by which the damages
may be determined. Where the thing which is destroyed or injured, athough a part of, or attached to,
the redity, has adigtinct vaue without reference to the redty on which it stands or from which it

grows, the recovery isfor the value or depreciation of vaue of the thing destroyed or injured, and not
for the difference in the value of the land before and after the destruction; the recovery may be the
vaue of the thing destroyed or the cost of its repair.

Bynum, 241 So.2d at 634-35.

144. In Gerodetti v. Broadacres, Inc., 363 So.2d 265, 267-68 (Miss. 1987), a construction contract suit
involving damages for incomplete performance, this Court held in part:

Where a building is completed, substantially according to plans and specifications, the measure of
damages [FN1] may be determined by: (1) the cost rule which isthe cost of repairing the defectsto
make the building or structure conform to the specifications where such may be done at areasonable
expense if unreasonable economic waste is not involved, or (2) the diminished value rule which isthe
difference in the vaue of the property with the defective work and what the vaue would have been if
there had been dtrict compliance with the contract. The diminished value rule gpplies where the
defects cannot be remedied without greet sacrifice of work or materid or would impair the building,
or would involve unreasonable economic waste, or where the defects cannot be repaired a a
reasonable cost, or where it is not reasonable or practicable to remedy the defects, or where the cost
of remedying the defects will not fully compensate the owner for damages suffered by him. 25 C.J.S.
Damages s 76, pp. 859-864 (1966); 76 A.L.R.2d 792 (1961).



FN1. Our discussion of damagesin this caseislimited to the "cost” rule and the "diminished vaue
rule’ and does not include other damages which might accrue as a result of failure of a builder to
congtruct a building in subgtantia compliance with his contract.

145. Hugh Hogue (Hogue), a certified appraiser, testified that if the house was properly constructed the
current 1997 value would be $460,000. However, Hogue aso testified that the value of the house on 137
Overlook Pointe with repairs was only $393,000. These figures show thet there is a differencein vaue of
$67,000 between the same house with no damage as compared to McMillan's house with the defects.
Therefore, even with the repairs of gpproximately $174,000, McMillan still suffered a $67,000.00 lossin
the vaue of hishouse.

146. McMillan argues that the ingtruction based upon modd ingructions and that generd contract and
negligent principles are aso at issue. When negligent congtruction and breach of contract occurs, aparty is
entitled to recover damages amounts that reasonably place the party in the same position it would have had
but for the negligence and breach. See Frierson v. Delta Qutdoor, Inc., 794 So.2d 220, 225 (Miss.
2001); Ered's Stores of Miss., Inc. v. M & H Drugs, Inc., 725 So.2d 902, 918 (Miss. 1998).

7147. In Gerodetti, this Court hed:

InBevis Construction Company v. Kittrell, 243 Miss. 549, 139 So.2d 375 (1962) we addressed
the question of the measure of damages involving substantid compliance of a building contract and
held:

The chancery court should have awarded damages to appellees for the failure of the Bevis
Congruction Company to carry out its agreement with them in asum sufficient to furnish the
condruction of the building; or a sum sufficient to bring the building up to the specifications of the
contract and agreement between the parties, together with such other damages due them aswas
shown to have grown directly out of the failure of the Bevis Construction Company to carry
out its contract and under standing.

* % * %

Although Bevis did not specificaly mention the diminished vaue rule, damages for subgtituting painted
dllsand floor joigts for creosoted sills and floor joists would be measured by thisrule. Bevis allowed
as damages cost of completion, costs of remedying defects, and diminished value, and is
therefore authority for applying the " cost” ruleto some defects and the " diminished value
rule" toothers.

Paintiff charges numerous defects, some of which were remedied by the plaintiff at a reasonable codt,
some of which were remedied by the defendant and some of which cannot be remedied without grest
economic waste.

We are of the opinion that, because of the nature of defects involved, on retrid the cost rule may be
gpplied to some and the diminished value rule to others. We do not undertake to advise the tria court
specifically which rule to apply to particular defects because we do not know what the evidence will
show on retrid.



Thiswill not prevent defendants from obtaining an indruction that damages for any defect resulting
from the architect's design of the buildings are not recoverable, and that plaintiff may not recover for
any defects resulting from any dteration from the origind plans and specifications where such change
was acquiesced in, and the finished work accepted by the plaintiff, if there is evidence of these factors
a the new trid. Defendant will dso be entitled to the ingtruction granted at the firgt trid pertaining to
the duty of plantiff to minimize its damages.

Gerodetti, 363 So.2d at 268-69 (emphasis added). Clearly, the cost rule and diminished value rules can
both apply in the assessment of damages. See Ger odetti, 363 So.2d at 269 (citing Bevis Constr. Co. v.
Kittrell, 243 Miss. 549, 139 So.2d 375, 380 (1962).

148. Here, the jury was ingructed that if the repairs restored the property to the reasonable fair market
vaue before damage, then McMillan was entitled to recover the cost of his reasonable and necessary
repairs. However, if repairs did not restore the property to its reasonable market value before the harm,
McMillan was entitled to recover the reasonable cost to repair that property plusthe difference between the
reasonable market value of the property without the damage | ess the reasonable market vaue of the
property after al reasonable and necessary repairs were made. Again, the jury found for McMillan on the
breach of contract, breach of implied warranty and negligence dlegations. Hogue testified that even with the
repairs, the house could not achieve its fair market value. The ingtruction was correct, and case law does
alow a combination of recovery for cost of repairs and diminution in value when supported by the
evidence. Case law dso provides for recovery of other damages resulting from or growing out of afalure
to fulfill a contract. Ger odetti, 363 So.2d at 268-69 (citing Bevis Constr. Co. v. Kittrell, 243 Miss. 549,
139 So.2d 375, 380 (1962)). There was no pyramiding of damages, and the testimony supported the jury
finding and verdict. Accordingly, this Court finds thet this issue is without merit.

[11. Rule 60(b)(6) Motion

149. dulia next complainsthat the trid court abused its discretion in not considering the effect of Miss. Code
Ann. § 85-5-7 (1999),(6) on joint tortfeasor liability. The motion was brought pursuant to Rule 60(b)(6).2
Julia contends that an eight (8) inch sanitary sawer line underneath the McMillan house proximately
contributed to the damages claimed. Further, Julia argues that she and her husband, Neil were unaware of
the problem, the evidence was reevant and was not discoverable by reasonable diligence prior to the
expiraion of Sx (6) months after the trid. Even if liability isfound, Julia requests the opportunity to present
the evidence a anew trid.

150. Final judgment in the case sub judice was entered on January 20, 1998. On March 6, 1998, the trial
court denied the Harrisons, motion for new triad. On September 8, 2000, the Harrisons filed a motion for
relief from judgment pursuant to M.R.C.P. 60(b)(6). The trid judge denied the motion on April 16, 2001.
The April 16 order incorporated by reference, the trid court's opinion, which was part of the hearing
transcript.

161. This Court has held that "[w]e will reverse the grant or denid of a Rule 60(b) motion only upon a
showing of abuse of discretion.” Moore v. Jacaobs, 752 So.2d 1013, 1015 (Miss. 1999)(footnote &
citations omitted). See also Briney v. United States Fid. & Guar. Co., 714 So.2d 962, 966 (Miss.
1998). This Court further held that "[w]hen ruling upon Rule 60(b) motions, ... a badance must be struck
between granting alitigant a hearing on the merits with the need and desire to achieve findity in litigation....
[A] party is not entitled to relief merely because he is unhgppy with the judgment, but he must make some



showing that he was judtified in failing to avoid mistake or inadvertence; gross negligence, ignorance of the
rules, or ignorance of the law is not enough.” 1d. (citing Stringfellow v. Stringfellow, 451 So.2d 219,
221 (Miss. 1984)).

162. "Relief under Rule 60(b)(6) is reserved for extraordinary and compelling circumstances.” Briney, 714
S0.2d at 966. This Court has described "this catch-dl [Rule 60(b)(6)] as a 'grand reservoir of equitable
power to do justice in aparticular case....™ | d. (citing Burkett v. Burkett, 537 So.2d 443, 445
(Miss.1989)(quoting Bryant, Inc. v. Walters, 493 So.2d 933, 939 (Miss.1986)). "Only in casesinhering
‘extraordinary circumstances will this Court conclude that the balance of equitiestiltsin favor of the
movant." Lose v. Il. Cent. Gulf R.R., 584 S0.2d 1284,1286 (Miss. 1991).

153. In the case sub judice, the trid judge listened to the testimony presented by the parties and determined
that the motion should be denied. The Harrisons brought the motion under Rule 60(b)(6). However, the
trid judge analyzed the motion within the context of the evidence provided during the hearing and by
andyzing Rule 60(b)(6) the generd catch all section and Rule 60(b)(3) which addresses newly discovered
evidence which could not be discovered by due diligencein the requisite time to move for anew trid under
Rule 59(b). When making the determination, the trid judge consdered case law, ba anced the equities,
reviewed the diligence of the parties, and considered other potentia tortfeasors.

1654. Thetrid judge stated a number of reasons for denying the motions:

If Mrs. Harrison and Mr. Harrison exercised due diligence, then it looks to me like they have aclam
possibly against some other parties, but that shouldn't affect Dr. McMillan's position in this case.
When you look at due diligence in that regard, you consder alot of things, Mrs. Harrison was the
builder of that house. Should she have gone and looked for thisold plat once- you know, do you ever
go and look behind a plat after you get your title search and your engineer has presented you with a
plat? | don't know. Sometimes you do; sometimes you don't | guess. It depends on the
circumstances. | can see where there could be fraud, misrepresentation, negligence on the part of
slers, deveopers. Theligt just goes on and on. But that wasn't Dr. McMillan's issue to bring to
court. If it were going to be brought in this lawsuit, it should have been brought in by Mr. and Mrs.
Harrison.

165. Thetrid judge aso noted that the testimony boiled down to a battle of the experts over whether there
was adequate backfill and various issues involving the sewer line. In addition, the trid judge continued to
rely on abalance of equities. He consdered whether McMillan, after being successful in the trid, should be
brought back into litigation with the Harrisons and other potentid litigants, such as engineers. Along with
these consderations, the trid judge aso addressed the additiond costs McMillan would incur with a new
trid, apossible bar by statutes of limitations, privity, delay in judgment, the gpped process, and findity of
litigetion. Thetrid judge weighed dl the issues and determined that McMillan would be more prejudiced by
further litigation than the Harrisons, and therefore, he ruled in McMillan's favor.

166. Thetrid court listened to the testimony and baanced the equitiesin the case. This Court will overturn a
triad court ruling for abuse of discretion. Moore, 752 So.2d at 1015. The trid judge carefully considered the
testimony, balanced the equities and found in favor of McMillan. The trid court more than adequately
consdered dl aspects of the Rule 60(b) motion, both in terms of an analysis under Rule 60(b)(3) and Rule
60(b)(6). The facts of this case do not present "extraordinary circumstances' and this Court finds that the
baance of equitiestiltsin favor of the McMillan. There is no merit to Julids contention that the trid court



abused its discretion.
CONCLUSION

157. For these reasons, the trid court's judgment and its order denying rdlief from the judgment are
affirmed.

158. AFFIRMED.

PITTMAN, C.J., McRAE AND SMITH, P.JJ., COBB, DIAZ, CARLSON AND GRAVES,
JJ., CONCUR. WALLER, J.,, NOT PARTICIPATING.

1. On January 22, 1999, the trid court determined that the Harrisons had not prosecuted their apped to this
Court. Thetria court further found that dmaost ten months had lapsed since the Harrisons perfected their
appea and more than seven and one-haf months had passed since the deadline provided in M.R.A.P. 11
(c), for procuring the filing of the record.

2. On November 11, 1997, Hogue conducted another appraisa lowering his origina appraisal to $393,000
basad on his subsequent inspection which disclosed more problems with the house than "minor” foundation
problems.

3. Photographic exhibits P-61 (a) through 61 (j).

4. Ray'sinvoice dated October 17, 1997, for work done for McMillan reflected a charge of $17,900.00
for ingdling the helicd piers

5. duliafurther contends that a $60,000 reduction in the price of the house was aso negotiated between the
parties based on the foundation problems that existed with the house. However, McMillan contests this
assertion.

6.

(1) Asused in this section "fault” means an act or omisson of a person which is a proximate cause of
injury or death to another person or persons, damages to property, tangible or intangible, or economic
injury, including but not limited to negligence, malpractice, drict lidbility, absolute ligbility or fallure to
warn. "Fault" shdl not include any tort which results from an act or omisson committed with a specific
wrongful intent.

(2) Except as may be otherwise provided in subsection (6) of this section, in any civil action based on
fault, the liability for damages caused by two (2) or more persons shdl be joint and severd only to the
extent necessary for the person suffering injury, death or loss to recover fifty percent (50%) of his
recoverable damages.

(3) Except as otherwise provided in subsections (2) and (6) of this section, in any civil action based
on fault, the liability for damages caused by two (2) or more persons shal be severa only, and not
joint and several and ajoint tort-feasor shdl be liable only for the amount of damages dlocated to him
in direct proportion to his percentage of fault. In assessng percentages of fault an empl oyer and the
employer's employee or aprincipa and the principa's agent shall be considered as one (1) defendant
when the ligbility of such employer or principa has been caused by the wrongful or negligent act or



omission of the employee or agent.

(4) Any defendant held jointly ligble under this section shdl have aright of contribution againgt fellow
joint tort-feasors. A defendant shal be held responsgible for contribution to other joint tort-feasors
only for the percentage of fault assessed to such defendant.

(5) Nothing in this section shdl diminate or diminish any defenses or immunities which currently exig,
except as expresdy noted herein.

(6) Joint and severd liability shal be imposed on al who conscioudy and deliberatdly pursue a
common plan or design to commit atortious act, or actively take part in it. Any person held jointly and
severdly liable under this section shdl have aright of contribution from hisfelow defendants acting in
concert.

(7) In actions involving joint tort-feasors, the trier of fact shal determine the percentage of fault for
each party alleged to be at faullt.

(8) Nothing in this section shdl be congtrued to create a cause of action. Nothing in this section shal
be congtrued, in any way, to dter the immunity of any person.

(b) Mistakes; Inadvertence; Newly Discovered Evidence; Fraud, etc. On motion and upon such
terms as are judt, the court may relieve aparty or hislegd representative from afina judgment, order,
or proceeding for the following ressons:

(1) fraud, misrepresentation, or other misconduct of an adverse party;
(2) accident or mistake;

(3) newly discovered evidence which by due diligence could not have been discovered in time to
move for anew trid under Rule 59(b);

(4) the judgment is void;

(5) the judgment has been satisfied, released, or discharged, or a prior judgment upon which it is
based has been reversed or otherwise vacated, or it isno longer equitable that the judgment should
have prospective gpplication;

(6) any other reason judtifying relief from the judgment.

The motion shal be made within areasonable time, and for reasons (1), (2) and (3) not more than Six
months after the judgment, order, or proceeding was entered or taken. A motion under this
subdivison does not affect the finadity of ajudgment or sugpend its operation. Leave to make the
motion need not be obtained from the gppdllate court unless the record has been tranamitted to the
gppelate court and the action remains pending therein. This rule does not limit the power of a court to
entertain an independent action to relieve a party from ajudgment, order, or proceeding, or to set
asde ajudgment for fraud upon the court. Writs of coram nobis, coram vohis, audita querela, and
bills of review and billsin the nature of a bill of review, are abolished. The procedure for obtaining any



relief from ajudgment shal be by motion as prescribed in these rules or by an independent action and
not otherwise.



