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1. Willie Bowie gpped s the grant of summary judgment to Montfort Jones and the other appellees by the
Circuit Court of Attala County. Finding the grant of summary judgment to have been improper, this Court

reverses and remands.



STATEMENT OF FACTS

2. On June 13, 1998, Lois Brown, sixty-seven years of age, was brought to Montfort Jones Memoria
Hospita by ambulance suffering the aftereffects of a seizure. It was noted at admittance that Mrs. Brown
had a history of acohol-induced seizures and that her blood acohol content was .19%. Mrs. Brown had a
four-inch laceration on her scalp that had been stapled closed. Mrs. Brown had apparently been consuming
both beer and whisky at her home which had no air-conditioning on a day when the heat index in
Kosciusko reached 110 degrees Fahrenheit. After aCT scan, it was aso noted that Mrs. Brown had a"bur
hole" in her left temple which had resulted from a past craniotomy.

113. Mrs. Brown's condition showed improvement over the next two days. However on June 16th, Mrs.
Brown's condition began to deteriorate. Throughout the evening of the sixteenth and the early morning hours
of the seventeenth, Mrs. Brown became increasingly unresponsive. Mrs. Brown died on June 17, 1998.
The cause of death was determined to be a cerebral hemorrhage which caused both heart and lung failure.

4. On November 24, 1999, Willie Bowie, individually and as representative of Mrs. Brown's heirs, filed
auit againgt Montfort Jones Memorial Hospital, Kosciusko Medical Clinic, severa physicians, and an
unidentified nurse or nurses. The suit dleged that Montfort Jones, the medica clinic, doctors, and nurses
were negligent in failing to provide Mrs. Brown with a"nationaly recognized minima" level of care, which
caused her death. The defendants answer denied any negligence.

5. On August 16, 2000, an agreed scheduling order was entered by the tria judge. All discovery, including
depositions, was to be completed by March 1, 2001. The plaintiffs were to designate an expert no later
than December 31, 2000, and the defendants were to designate experts by January 31, 2001. The order
provided that the designation of expert witnesses should include al information required to be disclosed
under Mississippi Rule of Civil Procedure 26(b)(4)(A). The order stated the deadlines could "not be
extended by agreement of the parties, but only by permission of the Court upon showing of good cause.”

6. No plaintiff's expert was designated by the December 31, 2000 deadline. Montfort Jones designated an
expert witness on January 26, 2001. It dso adopted as an expert any expert designated by the other
defendants. The medica clinic and the physicians designated experts on January 31, 2001.

117. On the same day it designated an expert, Montfort Jones d o filed a motion for summary judgment. The
physciansfiled asmilar motion for summary judgment with their designation of experts. They contended
that the dleged negligence in this matter was not of the type "within the practica knowledge and experience
of lay persons,” and would require expert testimony. Without an expert, the defendants argued that a prima
facie case of medicd madpractice could not be made. The medica dlinic later filed its own summary
judgment mation.

8. On February 5, 2002, the plaintiffs designated Dr. Obie NcNair as an expert witness. The designation
stated that Dr. McNair would testify that the defendants did not properly monitor Mrs. Brown, did not
administer blood gas tests, did not provide daily dectrolytes, and gave Mrs. Brown too much potassum.
Dr. McNair would testify thet the high level of potassum caused Mrs. Brown's "cardiac malfunctioning.”

On February 28, 2001, the plaintiffs filed an affidavit from Dr. McNair. The affidavit Sated that it was Dr.
McNair's opinion "to a reasonable degree of medica [probability], that the desth of Mrs. Brown could have
been avoided if proper monitoring of her heart and blood chemistries had been . . . attended to more
closdy."



9. Moations for summary judgment dong with motions to strike the plaintiff's late designation were heard on
March 5, 2001. At the hearing, plaintiffs counsd submitted a motion for extenson of time to designate an
expert, seeking aretroactive order permitting the late designation. The circuit judge found the motion for
extensgon of time untimely as it was filed "over two months after the deadline for designation of expert
witnesses had passed and over amonth after one or more of the Defendants Motion for Summary
Judgment werefiled." The circuit judge noted that the motion clamed the origind deadline was not met due
to counsdl's attendance at other trials or lega proceedings but that counsel offered no evidence such as
caendars to support the clam.

1110. The court found that because the plaintiffs had not designated an expert in compliance with the agreed
scheduling order that no prima facie case of medicad malpractice could be made againgt any of the
defendants.

111. The court aso found that even if the late-designated expert's affidavit was accepted despiteits
tardiness, it was inadequate to defeat a motion for summary judgment.

DISCUSSION

112. On March 5, 2001, the Attala County Circuit Court granted several motions for summary judgment
filed by the varioustria court defendants. Thetria court gave as the primary reason for its grant of
summary judgment the fallure of Bowie to timely designate an expert witness.

113. Then, dmost as an afterthought, the triad court held that Bowie's proffered affidavit was insufficient asa
matter of law, and even if accepted would not have dtered the grant of summary judgment to the tria
defendants.

114. In rendering its decison on March 5, 2001, thetria court did not have the benefit of Thompson v.
Patino, decided by the Mississippi Supreme Court on May 10, 2001, and found at 784 So. 2d 220. The
facts of Thompson, as Sated by Justice Waller, are remarkably smilar to Bowie, and bear incluson in their
entirety. They are asfollows:

On February 9, 1993, Karin King Thompson underwent neurological surgery at St. Dominic-Jackson
Memorid Hospitd in Jackson, Mississppi. The surgery was performed by John P. Gorecki, M.D.,
with Carlos S. Patino, M.D., serving as anesthesiologist. Following surgery, Thompson's tongue
became severdy swallen. As aresult, she began experiencing breething difficulty and went into
cardiac arrest. Medical personnel performed an emergency tracheostomy. On February 16, 1994,
Thompson filed this suit for damagesin the Circuit Court of the First Judicid Didrict of Hinds County,
Missssppi, dleging medicd mapractice and naming Dr. Patino, St. Dominic, and ten unnamed
individuas as defendants.

On March 11, 1994, St. Dominic served Thompson with interrogatories and requests for production
of documents. On March 15, 1994, Dr. Patino did likewise. One of Dr. Patino's interrogatories
requested that Thompson name the experts whom sheintended to call at triad and the substance of the
facts and opinions about which the experts were expected to testify.

After Thompson failed to respond to the discovery requests, on May 16, 1994, and June 8, 1994, S.
Dominic and Dr. Patino filed motions to compel. On June 17, 1994, the circuit court ordered



Thompson to respond to the discovery within 7 days.

On June 24, 1994, Thompson served S. Dominic and Dr. Patino with her responsesto their
interrogatories. Therein she named Bernard Patrick, M.D., and William Cause, M.D., as expert
witnesses but she faled to state what their opinions would be.

On July 14, 1994, Thompson filed amotion for extenson of time to conduct discovery. On February
10, 1995, Thompson amended her complaint to add Dr. Gorecki as a defendant. By agreed order
dated September 25, 1995, the circuit court extended discovery for 90 days.

In September, 1996, Thompson deposed Dr. Gorecki.

On October 18, 1996, Thompson requested an additional 60 days of discovery. Thetrial court
denied this request by order dated December 23, 1996.

In November, 1996, Thompson's counsel's office was destroyed by fire, and her file had to be
reconstructed.

On February 5, 1997, Dr. Petino filed amotion to dismiss, or, dternatively, for summary judgment.
Prior to the filing of Dr. Patino's motion, Thompson had not supplemented her responses to
interrogatories.

On February 10, 1997, Thompson supplemented her responses to interrogatories to St. Dominic and
Dr. Patino, and named for the firgt time William Wilson, M.D., as an expert in neurosurgery, and
Herbert Ferrari, M.D., as an expert in anesthesiology.

On February 14, 1997, Dr. Patino filed a motion to strike Thompson's supplementa responses.

On February 18, 1997, Thompson filed her response to Dr. Patino's motion for summary judgment.
On February 21, 1997, Thompson filed Dr. Ferrari's affidavit wherein he averred that Dr. Patino
breached the duty of care owed to Thompson.

In response to Dr. Patino's motion to strike her supplemental responses, Thompson argued that she
had learned additiond information during Dr. Gorecki's deposition that caused the dday in naming Dr.
Wilson and Dr. Ferrari as expert witnesses. On March 24, 1997, the circuit court granted the motion
to strike, finding that Thompson has sued Dr. Patino in 1994 and could have proceeded against Dr.
Patino no matter what Dr. Gorecki said in his deposition. Therefore, awaiting Dr. Gorecki's
deposition was not alegitimate excuse for falure to name her experts asto Dr. Patino. The circuit
court found that the supplementa responses were tardy and should be stricken.

On March 31, 1997, Dr. Patino moved to strike Dr. Ferrari's affidavit. Dr. Patino argued that,
because the discovery responses naming Dr. Ferrari as an expert witness had been stricken, Dr.
Ferrari could not testify at trid and he could not submit an affidavit opposng summary judgment. By
order dated July 10, 1997, the circuit court struck Dr. Ferrari's affidavit and granted summary
judgment for Dr. Patino.

On August 5, 1997, the trid court granted summary judgment as to Dr. Gorecki.

On August 13, 1997, thetrid court granted summary judgment asto St. Dominic.



On gpped, noting that Thompson had filed suit in February, 1994, was given until December, 1995,
to complete discovery, and filed the discovery responses pertaining to her expert witnessesin
February, 1997, the Court of Appeals found that the circuit court had not abused its discretion in
striking the discovery responses and expert affidavit. Thompson v. Patino, No. 97-CA-00971-COA
(Miss. Ct. App. May 18, 1999). Furthermore, because Thompson had no expert witnesses or
affidavitsin support of her dams, the Court of Appeals found that the circuit court did not err in
granting summary judgment in favor of the defendants.

Thompson v. Patino, 748 So. 2d 220 (1 4-20) (Miss. 2001)

115. Notwithstanding these facts, our Supreme Court held that absolute and final dismissal, by way of
summary judgment, was too draconian a pendty for adiscovery violation. The court Sated:

The circuit court, in making its ruling, gave a detailed recitation of the events of the case and obvioudy
fdt that the failure of Thompson's counsel was deliberate or at least serioudy negligent. Sanctions
were appropriate, but the excluson of medica expert evidence which prompted the dismissal of
Thompson's action amounted to an abuse of discretion under the facts of this case.

Id. & (25).

116. In the present case, it may well have been gppropriate to impose sanctions for Bowies falureto timely
designate an expert witness. However, the facts do not judtify the ultimate pendty of summary judgment.

117. In Thompson, thetria judge had declined to even consider the tardy affidavit of the proffered expert.
Upon remand he was directed to "impose aless severe sanction” and decide the summary judgment motion
after congderation of al responses and affidavits.

118. In this case the trid court, dmost as an after thought, indicated some congderation of the affidavit,
qaing:

The motion to strike designation of expertsis granted. Because there is no expert witnesses now
before this court, the motion for summary judgment filed by each of the defendants is granted.

The court dso wants to go forward on the record and state that this court has examined the affidavit
of Dr. Obie McNair. This court finds that his affidavit iswoefully lacking in that it falls to dlege duty,
breach of duty and causation as to each of the defendants.

Therefore, this court, even if the designation of expert had been properly filed and this testimony was
properly before this court, this court would find that is not sufficient proof necessary to defect a
moation for summary judgmert.

And that is the order of the court.
919. The affidavit of Dr. McNair states.
1.

My nameis OBIE McNAIR, M.D., and | am acitizen of Jackson, Missssippi, and fully competent to
givethis affidavit conssting of three pages.



2.

| am aphysician specidizing in the area of internd and pulmonary medicine and have been practicing
for fifteen years.

3.

| have reviewed the records from Montfort Jones Hospital, and have formed an opinion which is
based on my review of the above aswel as my training and experience.

4.

During the hospitdization of Ms. Lois Brown from June 13, 1998 thru June 17, 1998, her potassum
level was drawn on admisson, on June 14 and then not until June 17. During this time she was
continuing to have potassium added to her intravenous fluids at the rate of 40 Meg. per 1,000 cc.
with an infuson rate of 125 cc per hour. Her admission potassum leve was 3.5, alow norma vaue.
On June 14th, it was 4.5 and then on the 17th it was 7.7, or criticaly high.

5.

It ismy opinion that the high potassum vaue caused the pesked T-waves, thus causing a heart
arrythemia and also an electrolyte imbalance. The cardiac monitor was checked on 6/14 at 7:00 am,
3:00 pm and 11:00 pm. On 6/15 it was checked at 7:00 am, 3:00 pm. On the 16th, it was checked at
7:38 am., and then on the 17th at 8:01 am. Thus, the heart monitor should have been checked on the
15th at 11:00 pm and on the 16th at both 3:00 and 11:00 pm. Proper heart monitoring could have
indicated the cardiac arrythemias. Peaked T-waves were noted by the telemetry nurse.

6.

There was only one Arterid Blood Gas taken on 6/14 a 8:54. Further monitoring would have
indicated if she was retaining CO2. The PCO2 value on that day was 45.5, ahigh norma vaue.

7.

Therefore, it is my opinion to areasonable degree of medica probably,[sic] that the death of Ms.
Brown could have been avoided if proper monitoring of her heart and blood chemistries had been
monitored and atended to more closdly.

120. On motion for summary judgment, the movant bears the burden of establishing that no genuine issue of
materid fact exigts. Roebuck v. McDade, 760 So. 2d 12 (112) (Miss. Ct. App. 1999). The party moving
for summary judgment, "must etablish the propriety of relief by the strengths of his own showing. ... "
Davidson v. North Central Parts, Inc., 737 So. 2d 1015 (112) (Miss. Ct. App. 1998).

121. The party againg whom summary judgment is sought is accorded the benefit of the doubt. Dailey v.
Methodist Center, 790 So. 2d 903 (113) (Miss. Ct. App. 2001).

722. According to Dr. McNair, the heart monitor should have been checked on June 15th at 11:00 p.m.,
on June 16th at 3:00 p.m. and 11:00 p.m. This clearly infers aduty. The breach of that duty is made clear in



the next sentence, when Dr. McNair states, "Proper heart monitoring could have indicated the cardiac
arythemias." The term"proper,” as defined in the American Heritage Dictionary (3rd ed.) means
appropriate or suitable. The failure to provide proper care is abreach of duty.

123. Dr. McNair concludes his affidavit by stating “the death of Ms. Bowie could have been avoided if
proper monitoring of her heart and blood chemistries had been monitored and attended to more closdly.”
This statement is not a mere inference of causation, but is a declaration of causation. The duty to monitor
was an obligation of each of Mrs. Brown's hedlth care professonds. Dailey v. Methodist Center, 790 So.
2d 903 (114) (Miss. Ct. App. 2001). That duty, according to Dr. McNair, was not honored.

124. Summary judgment should only be granted when it is shown that " there is no genuine issue asto any
materid fact and that the moving party is entitled to judgment as a matter of law.” M.R.C.P. 56(c). Thereis
agenuine issue of fact in this case. That issue is whether the deceased received proper medica care from
the defendants. The affidavit of Dr. McNair indicated that the deceased did not receive proper medical
care.

125. Dr. McNair gtates the facts as taken from the defendants records, and then sets forth what should
have been done. He dso sets forth, again based upon the records of the defendants, what was done.
Taken together, those things put before the court the standard of care and the violation of that standard of
care.

126. A summary judgment motion does not subdtitute for atrid. The summary judgment motion merely
decides whether there are issues to resolve. Robinson v. Ratliff, 757 So. 2d 1098 (16) (Miss. Ct. App.
2000). Thetrid actudly resolves the issues. Because Dr. McNair's affidavit raises a genuine issue of
materid fact, summary judgment should not have been granted.

127. THE JUDGMENT OF THE CIRCUIT COURT OF ATTALA COUNTY ISREVERSED
AND REMANDED FOR PROCEEDINGS CONSISTENT WITH THISOPINION. ALL
COSTSOF THE APPEAL ARE ASSESSED TO THE APPELLEES.

BRIDGES, THOMAS, IRVING, MYERS, AND CHANDLER, JJ., CONCUR.
SOUTHWICK, P.J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY
McMILLIN, CJ.,LEE, AND BRANTLEY, JJ.

SOUTHWICK, P.J., DISSENTING:

1128. The mgjority reverses for two reasons. Oneis that a recent Supreme Court precedent is said to be
remarkably Smilar regarding a discovery violation. Whatever its amilarities or distinctions, | do not address
that issue. What is clearer isthat the trid court was correct that the plaintiffs failed to present any evidence
that an gpplicable sandard of care was violated. The mgority cdls that basis for judgment only an
afterthought. 1 am not so confident about the order and intensity of the trid judge's thoughts. The reason is
sound and is reviewable by this court in the same fashion regardless of whether it wasthe firgt or the last
thing that the judge concluded.

129. On February 5, 2001, at the end of the summary judgment process, the plaintiffs designated Dr. Obie
McNair as an expert witness. The designation stated that Dr. McNair would testify that the defendants did
not properly monitor Mrs. Brown, did not administer blood gas tests, did not provide daily dectrolytes, and
gave Mrs. Brown too much potassum. Dr. McNair would testify that the high level of potassum caused



Mrs. Brown's "cardiac mafunctioning.” On February 28, the plaintiffs filed an affidavit from Dr. McNair.
The affidavit Sated that it was Dr. McNair's opinion "to a reasonable degree of medica [probability], that
the death of Mrs. Brown could have been avoided if proper monitoring of her heart and blood chemigtries
had been . . . atended to more closdly.”

1130. Moations for summary judgment dong with motions to strike the plaintiffs late designation were heard
on March 5, 2001. Thetrid court rejected the McNair affidavit because of its dilatory filing. The court dso
found that even if the affidavit were accepted, it was inadequate to defeat a motion for summary judgment. |
agree with this second argument. What is apparent is that the plaintiffs only evidence did not create a
dispute of materia fact on defendants failure to conform to the standard of care. Summary judgment for all
defendants was properly entered. | turn to the matter of what the plaintiffs needed but did not present &t the
time of summary judgment.

131. The plaintiffs response to the defendants mations for summary judgment originally conssted of one
page with a copy of the designation of expert attached. This was not usable evidence, only pleadings. Three
days before the summary judgment hearing, a three-page affidavit from Dr. Obie McNair was submitted.
The rdevant portion of the affidavit has been quoted in the mgority opinion. The trid judge found the
affidavit insufficient "to defeat amotion for summary judgment” because it was "woefully lacking in thet it
fallsto dlege duty, breach of duty, and causation as to each of the defendants.”

1132. To succeed "in amedicad mapractice action, aplaintiff must establish, by expert testimony, the
standard of acceptable professond practice; that the defendant physician deviated from that standard; and
that the deviation from the standard of acceptable professond practice was the proximate cause of the
injury of which plaintiff complains™ Brown v. Baptist Memorial Hospital DeSoto, Inc., 806 So. 2d 1131,
1134 (Miss. 2002). The Supreme Court has defined the standard of acceptable professiona practice for a

physcian.
Given the circumstances of each patient, each physician has aduty to use his or her knowledge and
therewith treat through maximum reasonable medica recovery, each patient with such reasonable
diligence, patience, skill, competence, and prudence as are practiced by minimally competent
physicians in the same specidty or generd field of practice throughout the United States, who have
avallable to them the same generd facilities, services, equipment, and options.

Sarcher v. Byrne, 687 So.2d 737, 740 (Miss. 1997). It iswith this definition that | analyze Dr. McNair's
affidavit.

1133. The affidavit does not describe or even mention a standard of acceptable professona practice for any
of the four physicians that gpplied to a patient in Mrs. Brown's condition. The issue in the case iswhether
one or more of the defendants breached arelevant sandard of care. A claim is not made by some other
physician's conclusion that in hindsight a different result might have occurred if certain additiond actions had
been taken. Unless a defendant was negligent, i.e., unless the defendant failed to conform to the accepted
standard of care, post-hoc explanations of what might have been a better approach do not support aclam
for damages.

1134. According to the affidavit's assertions, Mrs. Brown received too much potassum and more frequent
monitoring would have been helpful. Y & there is no dlegation that the monitoring that was provided fell
below the standard of acceptable professond practice. Nothing in this affidavit details what each of the four



physicians did or failed to do in regards to the care provided Mrs. Brown that fell below the standard of
acceptable professond practice. Nothing in this affidavit detalls what Montfort Jones Memorid Hospitd,
Kosciusko Medicd Clinic, or the unidentified nurses did or failed to do in regards to the care provided
Mrs. Brown that fell below the standard of acceptable professond practice.

1135. The mgority finds that the word "proper” sprinkled through the affidavit creates the necessary
adlegation of astandard of care. "Proper” is hot a subgtitute for evidence of astandard of care. Nothing in
the affidavit indicates that the affiant was aware of the stlandard of care for this treatment, that he had
compared the defendants actions to that standard, and that he had found the care wanting in specific
respects. The doctor made no effort to assert that what was being described as "proper” care met an
objective standard of care. This affidavit did nothing more than assert that the defendants did not do what
they should have. That is not expertise; that is dissociated criticism.

1136. Whether the plaintiff's physician was unaware of the need to describe a standard of care, or did not
have the knowledge or had not performed the research necessary to identify the standard for the chalenged
medical procedures, or for some other reason failed to state an opinion as to the standard of care gpplicable
to this case and the manner in which the defendants fdll short, the result is the same. Nothing was presented
to the fact-finder to make a case that the defendants failed to meet the standard of care.

1137. An expert brought in to prove a plaintiff's case is supposed to have expertise. Making assertions of
what would have been proper treatment without linking the propriety to its necessary source, namely, an
understood and identified standard of care, means that the physician has not yet demongtrated that he has
the needed expertise. It is not enough to be a doctor. Someone who is offered to tetify asto the breach of
agandard of care must be able to identify what the sandard is. It does not matter with what words the
expert identifies the standard. He may use magica words of "standard of care" or inartful words that
express the same.

1138. Had the plaintiff's physcian been offered to tetify at tria and would only say that what he would have
required the defendants to do isthe "proper” trestment, that testimony would properly have been found
inadmissible. To have dlowed such testimony over objection would be to hold that the "standard of care”
element in a professond mapractice case is drictly a matter for individual assessment by a member of that
professon who iswilling to testify. Ingtead, it is amatter for the consdered judgment of a number of
professonas and generally accepted in the rlevant part of the medica community. Without more, the tria
judge could not determine whether the plaintiffs verson of what was proper was "junk science” or a
professionally recognized standard of care.

1139. Professona hindsight may well often discover, or at least cause alater physician examining the records
to assert, what, had it been done alittle differently, would have saved any particular patient. These
defendant doctors as they were treating Lois Brown did not have the benefit of hindsight. They had a patient
with identified alments whom they were tregting. It is not mere semantics to require that those who would
make a case of professona malpractice to show not only what would have helped this particular petient this
particular time, but to demondtrate that what the doctors could have doneis actualy whét is required by the
standard of care.

140. When those two matters become one, when what might in retrogpect have helped this patient thistime
becomes after-the-fact the standard of care, then physicians have become the insurers for their patients.
Doctors usudly only get one opportunity to save a patient; whether they performed gppropriatey with that



one opportunity depends on the standard of care, not on hindsight, or on what was better, or desirable, or
proper. That digtinction is not magic words; it isthe law.

141. A defense motion for summary judgment puts plaintiffs to the test of whether thereis a dispute of
materia fact sufficient to judtify atrid. Pleadings and argument are no longer enough. The response here
was inadequate. There was no evidence from the plaintiffs of the relevant stlandard of care, of how
defendants actions fell short of that standard, and that Mrs. Brown's death was the proximate result of that
failure to maintain the sandard of care. | would affirm.

McMILLIN, CJ.,LEE AND BRANTLEY, JJ., JOIN THISSEPARATE WRITTEN
OPINION.



