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L. On duly 19, 1996, ajury in the Firg Judicid Didtrict of the Circuit Court of Harrison County found the
appellant, Kasay Ordl Edwards, guilty of the aggravated assault of Dennis A. Devilbiss. Thetria court
sentenced Edwards to serve aterm of ten yearsin the custody of the Mississippi Department of Corrections
(MDOC) but suspended six years of the ten-year term. Edwards, subsequently, moved the court for
judgment notwithstanding the verdict or, in the dternative, anew trid. Thetrid court denied Edwardss
post-conviction motion. Edwards has apped ed to present the following three issues, which we quote



verbatim from his brief;

A.WHETHER THE TRIAL COURT ERRED IN OVER-RULING THE APPELLANT'S
"BATSON" CHALLENGES?

B. WHETHER THE COURT ERRED IN EXCUSING A JUROR FOR CAUSE OVER
THE OBJECTION OF THE APPELLANT?

C. WHETHER THE COURT ERRED IN ALLOWING EVIDENCE OF OTHER CRIMES
OVER THE OBJECTION OF THE APPELLANT?

We resolve these three issues adversely to Edwards and affirm the judgment and sentence of the lower
court.

I.FACTS

2. At gpproximately midnight on September 3-4, 1995, Shannon Andrew Bed and Walter Height drove
Desree Vader from Height's home in Harrison County to the Quick Check convenience store, which had
closed for the night, and left her at a pay telephone. While Bed and Height drove to a near-by store and
bought something to drink, Vader caled Dennis Devilbiss a Devilbisss home to ask Devilbiss to come for
her at the Quick Check. After Devilbiss taked with VVader on the telephone, he and Jerrith Pekinto drove
to the Quick Check in a pickup truck, which belonged to Regan Taylor, and Vader got into the truck to
return to Devilbisss home. Regan Taylor and Jerrith Pekinto had been in Devilbisss home when Vader
cdled Devilbiss

113. Bed and Height returned from buying their drink and passed the closed and darkened Quick Check
just in time to observe Devilbiss, Pekinto, and Vader leaving the convenience storein Taylor's pick-up.
Bed and Height followed them back to Devilbisss home, where they observed them enter it. Bed and
Height returned to Height's home, where they found the appellant, Kasey Ordl Edwards, who had returned
to the Height home with his father from an dl-day fishing trip. They told Edwards what had transpired.
Edwardssinterest in what Height and Bedl told him stemmed from the fact that VVader was then pregnant
with his child. Vader and Edwards were not married.

14. Sometime after Devilbiss, Vader, and Pekinto had returned to Devilbisss home, Devilbiss and VValder
left together and went to the home of afriend of Devilbiss, where they stayed for gpproximately twenty
minutes before they returned to Devilbisss home. Devilbiss and Vader had hardly returned to Devilbisss
home before Kasey Edwards, Beal, and Height rushed into the house through the unlocked front door.
Edwards was waving a stick, which was varioudy described as a pool cue or as ahandle of a shovel, with
which he struck Devilbiss on the l€eft thigh, hisarm, and possibly his neck. In the melee Taylor was struck
once across his back with the stick. Taylor immediaey ran out of the house to a near-by house, where he
caled 911. Theforce of the repeated blows broke the stick.

5. Devilbiss ran down the hdl to a bedroom, where his step-father kept his hunting rifles, kicked in the
locked door, entered the bedroom, grabbed a gun, and loaded it with one shell. Then, he walked to the
door of the bedroom, pointed the gun out into the hallway at Beal and Height, and told them to get out of
his house. Pekinto, who had been hiding in another bedroom but had observed Devilbiss bresk down the
bedroom door and load therifle, ran out of the house. Once outside, Pekinto hid on the side of the house
and waited for the fracas to end.



6. As Devilbiss sood in the doorway pointing agun a Bed and Height, Edwards entered the halway.
Devilbiss ordered him to leave, but Edwards, followed by Bed and Height, continued walking toward him.
Edwards grabbed the barrd of therifle and began to struggle with Devilbiss for its possession. With
Helght's assistance, Edwards wrested therifle away from Devilbiss and hit Devilbissin his back with it. The
gun fired a projectile that hit Bed in the back of theleg.

7. Vdder left Devilbisss house with Edwards and hid in the adjacent woods, where they observed the
police and ambulances arrive after the cal to 911. Height took Bed to the hospitd where he required
immediate, but lengthy, surgery. Devilbiss, who had staggered into the living room and aso cdled 911, was
trangported to Gulfport Memoria Hospitd for treatment of his injuries which conssted of whelps and two
knots, one on his forearm and the other on his neck. The injury to his neck may have resulted from
Edwardss gtriking him with the rifle, which broke in two after Edwards struck Devilbisswith it.

118. Because dl three of Edwardss issues ded with events which occurred during histria and because
Edwards makes no issue of the weight and sufficiency of the evidence on which the jury convicted him of
aggravated assault, we forego areview of the course of the triad other than to note the following. Pursuant to
a plea bargain with the State, Bedl, who had been jointly indicted with Edwards and Height for the
aggravated assault on Devilbiss, pleaded guilty to Smple assault, received a suspended six-months sentence
injail, and was placed on probation for a period of one year. He testified for the State. Height, the third co-
indictee, and Edwards were tried together. The trid court granted instructions on sdf-defense and on smple
assault which would have permitted the jury to convict both Edwards and Height of smple assault. The jury
convicted Height of smple assault and Edwards of aggravated assault. Edwardsis the only party to this

apped.
I1.REVIEW, ANALYSIS AND RESOLUTION OF THE ISSUES

A. Edwardssfirs issue

9. In hisfirst issue, Edwards asserts that two of the State's peremptory chalenges were not used in arace-
neutra manner and, thus, the trial court committed reversible error by overruling his objection to the use of
the State's two peremptory challenges. Specificaly, Edwards objected to the State's use of peremptory
chdlenges againg potentid jurors whom the record identifies only as"Mr. Felix" and "Miss Cadwell," but
both of whom the record does identify as being of African-American descent. For the peremptory
chalenges of both Felix and Miss Cddwell, counsd for Edwardss co-defendant, Walter Height, requested
thetrid court to require the State to provide race neutra reasons for its peremptory strikes of those two
venirepersons. Because the trid court and attorneys for both Edwards and Height agreed that they
automatically joined any objection offered by the other during the selection of the jury, Edwardss assertions
of error in hisfirst issue were properly preserved for this Court's review.

1. Discussion of Applicable Law

110. In Batson v. Kentucky, 476 U.S. 79, 89 (1986), the United States Supreme Court proscribed the
prosecution "from racidly discriminating through its exercise of peremptory strikes [of potentid jurorg].”
McFarland v. State, 707 So. 2d 166 (1 13) (Miss. 1997). In Batson, the Supreme Court outlined a
three part test for determining whether peremptory challenges were racidly motivated. Stewart v. State,
662 So. 2d 552, 557 (Miss. 1995); McFarland, 707 So. 2d at 171 (1 14).



111. Firgt, the party questioning the vaidity of the peremptory chalenge must "make a primafacie showing'
that race was the motivation for the chalenge. Stewart, 662 So. 2d at 557. Batson origindly required the
following if the defendant who challenged the State's use of its peremptory challenge was to succeed in
making a prima facie showing that race was the State's motivation for the peremptory chalenge:

1. That [the defendant] is amember of a"cognizable racid group”;

2. That the prosecutor has exercised peremptory challenges toward the eimination of veniremen of his
race; and

1. 3. That facts and circumstances raised an inference that the prosecutor used his peremptory
chdlenges for the purpose of sriking minorities.

Conerly v. State, 544 So. 2d 1370, 1372 (Miss. 1989) (cting Batson, 476 U.S. at 96-97); see also
Berry v. Sate, 703 So. 2d 269 (1 94) (Miss. 1997) (quoting Conerly and reaffirming test). However, in
Gilmorev. State, No. 93-K A-00064-COA, dip op. at 2-3 (Miss. Ct. App. July 2, 1996), Judge
Roger H. McMuillin, Jr., related the process by which the United States Supreme Court expanded the
Batson prohibition againg discrimination in the use of peremptory chalenges to include both racid and
gender discrimination in both crimina and civil cases. Therefore, it appears that the requirement that a party
be a number of a"cognizableracid group,” has been diminated. The other two criteriaremain.

112. This Court also notes that the United States Supreme Court has held that a white defendant can object
under Batson to the systematic excluson of jurors of another race from hisjury. Bush v. State, 585 So.
2d 1262, 1267 (Miss. 1991) (citing Powers v. Ohio, 499 U.S. 400 (1991), and applying the Supreme
Court's decision to peremptory chalengesin this state); see also Kolberg v. State, 704 So. 2d 1307

(19 25, 27) (Miss. 1997) (holding that Batson applies to white defendants); Berry, 703 So. 2d at 294 (]
94) (holding that white defendant had "standing to chalenge discriminatory peremptory drikes'). Thus, to
satisfy thefirg prong of the Batson teg, i.e., establishing a primafacie case of discrimination, Edwards as a
white defendant was required to show "that the prosecutor . . . used peremptory challenges on persons of
race and that the circumstances [gave] rise to the inference that the prosecutor used the peremptory
chdlengesin order to strike minorities.” Bush, 585 So. 2d at 1267-68. See Kolberg, 704 So. 2d at
1312-13 (1 25) (outlining test for determining whether peremptory chalenge was improperly recidly
motivated); Griffin v. State, 607 So. 2d 1197, 1202 (Miss. 1992) (explaining evidence necessary to
establish prima facie case of discrimination).

123. If an objecting party like Edwards successfully presents a prima facie case for discrimination, the
burden shiftsto the party exercising the peremptory challenge to furnish arace-neutra reason for driking the
member of the venire. Stewart, 662 So. 2d at 558. The rationae given for striking the potentia juror does
not have to rise to the levd of achalenge for cause. Bush, 585 So. 2d at 1268. After the party who
exercised the peremptory chalenge has provided the race-neutral reason for the peremptory chalenge, the
objecting party is given the opportunity to rebut the chalenging party's explanation. | d. Findly, itisup to the
tria court to determine whether the objecting party has upheld the burden of proving that the peremptory
challenge was exercised to exclude a potentid juror because of hisrace. Stewart, 662 So. 2d at 558. If the
objecting party does not rebut the striking party's explanation, the court only looks to the explanation given
by the striking party to make its decison. Bush, 585 So. 2d at 1268; Berry, 703 So.2d at 294 (1 96).

114. In this case, after Edwards's objections to the State's peremptory challenges to Felix and Cadwdll, the



State immediately offered race-neutra explanations without waiting for the trid court to find that Edwards
had established a primafacie case of discrimination which would necessitate a race-neutral explanation.
However, theissue of whether a prima facie case was established becomes moot once the striking party
offersarace-neutrd explanation. Collinsv. State, 691 So. 2d 918, 926 n.3 (Miss. 1997) (quoting
Hernandez v. New York, 500 U.S. 352, 359 (1991)). Thus, our query becomes whether the State's
reasons for exercisgng its peremptory chalenges on Felix and Cadwell were indeed race-neutrd or merely
apretext for racid discrimination. Collins, 691 So. 2d at 926. Cognizant of the foregoing review of the
development of Batson law, we andlyze and review the tria court's acceptance of the State'sracialy neutra
reasons for its peremptory chalenges of Felix and Chandler.

2. Peremptory Challenge of Felix

115. The State had exercised four of its peremptory chalenges before the judge reached the name of Mr.
Felix, but the record does not reved the race of the four venirepersons whom the State peremptorily
chdlenged. When the State exercised its fifth peremptory chdlenge on Fdlix, Height's counsd inquired of
the judge, "What point do we need to ask for a Batson neutra reason?' The judge replied, "When they are
cdled out." Height's counsd then requested the State to state itsracidly neutra reason for having
peremptorily chalenged Mr. Felix.

1116. Without asking the judge to determine whether Height had made a prima facie case of the State's
racidly discriminatory use of its peremptory challenges, the prosecutor explained that he had challenged
Felix because Felix was employed by the Department of Human Servicesin the Child Support Division.
The prosecutor continued that the State intended to call asits witness Edwardss girlfriend, Desiree Vader,
who, though unmarried, was approximately seven to eight months pregnant. The prosecutor then added that
he struck Felix because Fdlix stated that he had worked with both of Edwards's defense attorneys and
pointed out that one of Edwardss attorneys, John Johnson, had served as master in chancery court. In
rebuttal, Johnson stated that he had never met Felix or worked with him. However, during voir dire, Felix
actually stated that he knew Wayne Woodd |, Edwards's other attorney, and Woodadll's associate, James
Sted. Thetrid court overruled Height's objection and found the State's reason for its peremptory chalenge
of Felix to be race-neutra. After the court's ruling, the prosecutor redlized his confusion and stated for the
record that part of hisreason for striking Felix was because Felix stated that he had worked with Stedl.

117. In Brown by and through Webb v. Blackwood, 697 So. 2d 763, 773-74 (Miss. 1997), the
Missssppi Supreme Court held that striking a venireman out of concern for how his professon might affect
his perception of the case was avalid race-neutra explanation for the exercise of a peremptory challenge.
See also Lockett v. State, 517 So. 2d 1346, 1356 (Miss. 1987) (lising employment asavdid race
neutral reason for exercisng peremptory chalengesin Appendix I). Further, the court has upheld
peremptory chalenges used to remove veniremen who knew the defense counsel as racidly neutrd.
Griffin, 607 So. 2d at 1202; see also Lockett v. State, 517 So. 2d 1356 (liging "juror knew
defendant's counsdl” as avalid race neutral reason for exercisng peremptory chalengesin Appendix 1).
Felix's answers during voir dire establish that the State's explanation of why it peremptorily struck Felix
were vaid race neutral reasons.

1118. In Batson, the Supreme Court opined: "We have confidence that trial judges, experienced in
supervising vair dire, will be able to decideif the circumstances concerning the prosecutor's use of
peremptory chalenges crestes a primafacie case of discrimination againgt black jurors™ Batson, 476 U.S.



at 97. Perhgpsit isin this same spirit that the Missssppi Supreme Court has posited thet it greatly defersto
the decison of the trid court in its decison that reasons stated for the peremptory chalenge of a venireman
were or were not race-neutral. McFarland, 707 So. 2d at 172 (Y 16); Stewart, 662 So. 2d at 558. We
afford this deference to the trid court because it is able to observe the demeanor of the striking attorney and
other pertinent circumstances. Stewart, 662 So. 2d at 558. Accordingly, this Court will not reverse the
finding of the trid court on thisissue unlessit is"dearly erroneous or againg the overwheming weight of the
evidence." I d. (quoting Lockett, 517 So. 2d at 1349-50); see also McFarland, 707 So. 2d at 172 (1 16)
(resffirming standard of review).

1119. Because the Missssippi Supreme Court has approved smilar, if not identica, race-neutral reasons for
the exercise of a peremptory chalenge, and because Mr. Felix's answers given during voir dire support the
State's race-neutra reasons which it offered to support its peremptory chalenge of Mr. Felix, this Court
affords due deference to the tria court's acceptance of those race-neutral reasons given by the State. We
therefore affirm the trid court's finding that the State's peremptory chalenge of Mr. Felix was race-neutrd.

3. Peremptory Challenge of Miss Caldwell

120. The State's sixth peremptory chalenge was againg the venireperson, Miss Cadwell. When Height's
counsdl requested that the prosecutor state a race-neutral reason for that peremptory chalenge, the digtrict
attorney, again without waiting for the judge to find that Height had made a primafacie case of the State's
discriminatory use of its peremptory chalenges, stated that he struck Cadwell for the sole purpose of
reaching the next potentia juror, Brenda M oore-Pickens. The prosecutor stated that he believed that
Moore-Pickens would be a better juror for the case than Cadwell. Further, he urged that his strike could
not have been racialy motivated since both Moore-Pickens and Cadwell were women of African-
American descent. On appedal, Edwards asserts that the State did not offer avalid race neutral reason for
griking Cadwell.

121. In Simon v. State, 633 So. 2d 407, 411 (Miss. 1993), vacated on other grounds by Smon v.
Mississippi, 513 U.S. 956 (1994), the defendant challenged on apped the State's peremptory challenge of
one particular juror on the ground that it was racially motivated. During the trid on the merits, the State
explained that it struck the potentia juror for the purpose of reaching the next juror on the list who they
believed would be a better juror. Simon, 633 So. 2d at 411. Thetria court held that thiswas avdid race
neutral explanation. The supreme court subsequently affirmed the trid court's decison. I d. Accordingly, in
the case sub judice, this Court affirms for the same reasons asiit affirmed the trid court's acceptance of the
State's peremptory challenge of Mr. Felix, the trid court's acceptance of the State's peremptory chalenge
of Ms. Cadwell. Thus, we resolve Edwardssfirst issue adversdy to him.,

B. Edwards's second issue

22. For his second issue, Edwards contends that the tria court erred by excusing for cause venireperson
Anderson over Edwardss objection. Early in hisvoir dire of the venirepersons, the judge asked, "Have any
of yall or aclose member of your family ever been charged or convicted of an assault of any kind?'
Anderson responded, "1 would rather come up there," to which the judge replied, " Sure, come on.
Attorneys approach.” The record indicates that there was an unreported bench conference, after which the
judge continued his voir dire examination.

1123. During jury sdlection, the State requested that venireperson Anderson be excused for cause. The



discussion between counsdl for the State and for Edwards and Height as contained in the record indicates
that Anderson told the trid judge and attorneysthat his grandson wasin jal in Texas. The State asserted
that during this discussion, Anderson stated that he could not be fair to the State for this reason. However,
counsd for Edwards and Height recalled the unreported bench conference differently because they stated
that they thought Anderson had indicated that he could be fair and impartid. Thetrid judge Sated that he
understood Anderson to state that he did not fed that he could be impartia. Consequently, the judge
excused Anderson for cause as the State had requested.

11 24. This Court is confined by the record of a case and will not consider any matters that do not appear
withinit. Rushing v. State, 711 So. 2d 450 ( 11) (Miss. 1998). The appellant bears the burden of
meaking sure that the facts which support his claim of error are present in the record for gppellate review.
Ballenger v. State, 667 So. 2d 1242, 1252 (Miss. 1995). "This Court cannot review an alegation of
error without having before it a reviewable record” for it cannot rely upon mere assertions of fact presented
in the gppdlant's brief. Ross v. State, 603 So. 2d 857, 861 (Miss. 1992).

125. Contrary to what the State and triad judge stated in the record that they heard, Edwards assertsin his
brief that Venireman Anderson stated during his conference at the bench that he could be fair and impartid.
However, as we noted, the record is blank on Anderson's statementsto the trial court. Edwards's counsel
did not request that Anderson be brought back into chambers so that he could be questioned on the record
in order to preserve his objection for review once he redlized that the prosecutor and tria judge both had
different recollections of what was said. Neither has Edwards "prepare]d] a statement of the evidence or
proceedings from the best available means, including recollection,” as Rule 10(c) of the Missssppi Rules of
Appellate Procedure permits.2) Because this Court cannot review an alegation of error in the absence of a
reviewable accord, it can proceed no further with its andyss of thisissue.

126. In its brief, the State notes Code Section 13-5-79, the portion of which that isrelevant to thisissue
provides: "Any juror shal be excluded, however, if the court be of opinion that he cannot try the case
impartidly, and the exclusion shall not be assignable for error.” Miss. Code Ann. 13-5-79 (1972)
(emphasis added). In Coverson v. State, 617 So. 2d 642, 645 (Miss. 1993), thetrid court alowed sx
of the State's eight chalenges for cause. On apped, the gppellant attacked as error the trid court's dlowing
three of the State's challenges for cause, but the supreme court cited Section 13-5-79 and opined, "On
procedural grounds, once the judge exercised his discretion and determined that the jurors probably could
not be impartia, then the determination may not be assgned on gpped asanerror ... ." I d. at 646. The
supreme court then concluded:

In short, the important and long-established maxim has been: (1) that a defendant has no right to have
specific prospective jurorstry his or her case, and (2) that the defendant cannot complain on appeal
of aparticular excluson if the end result was ajury composed of fair and impartid jurors.

Id. We have cited Coverson and Section 13-5-79 to demonstrate that had the record in the case sub
judice reflected the content of the bench conference in which venireperson Anderson participated, we
would necessarily have affirmed the trid court's alowing the State's chalenge of Anderson for cause.

C. Edwardssthird issue

127. Edwardssthird issue is that the trid court erred by admitting evidence of other crimes for which he
was not indicted over his objection. The geness of thisissue is found in the State's direct examination of



Regan Taylor, whose truck Devilbiss had driven to get Desiree Vader at the Quick Check convenience
dore after Vader had cdled Devilbiss. We quote the following portions of the record to begin our review
of Edwardssthird issue:

Q. And what did Mr. Edwards and the other individua do after you walked into the kitchen?

A. Wdll, they followed me out, and not too soon after | waked into the kitchen iswhenever | fdt a
stick come across my back.

Q. Did you see who hit you with the stick?
A. No, gr, hisback was turned towards me -- | mean, my back was towards him. I'm sorry.
Q. Okay. Can you describe the blow?

A. Wedl, it was -- it came right across my back, and it -- the stick was splintered, so | assume that it
was broken.

Q. Did you see the stick?
A. Well, when he waswaving it, yes, | did.

1128. Taylor then identified the two parts of the broken stick as the stick with which he had been struck in
the back after he had seen Edwards waving it around after Edwards had entered Devilbisss home.

1129. Asthe foregoing quoted portion of the record indicates, Edwardss counsdl did not object until after
the State moved to introduce the two parts of the stick into evidence after Taylor had identified the two
parts. Edwardss counsd initially objected to the introduction of the parts of the stick "because there isno
crime charged in the indictment that Regan Taylor was the victim." Edwardss counsdl's next objection to
their introduction was that "there [was] no corrdation between the striking of [Taylor] and either of these
defendants [ Edwards and Height], whatsoever." Counsd's third objection ostensibly to the introduction of
the parts of the stick was that Edwards's striking Taylor was "evidence of an uncharged crime, and
probative vaue is outweighed by its prgudicid effect.” Smply put, "Evidence of other crimesis
inadmissble

1130. Thetrid court responded to Edwards's counsdl's multiple objections to the introduction of the two
parts of the stick asfollows.

Even though the jury may conclude that Mr. Edwards is the one that struck Mr. Taylor, and it may
be, in fact, evidence of another crime, dl of that is part of the same res gestae, same logica
chronologica factua scenario. | think that testimony would be admissble.

Mr. Taylor, has identified the fact that Mr. Edwards did have a stick in his hand. He did state that he
was struck by agtick. He identified this stick. It isdl part of the same res gestae.

The objection, in the Court's opinion, goes more toward weight or credibility. Y our objection is
noted. It isoverruled. Mark it in evidence.

131. After the two parts of the stick were introduced into evidence, the State's direct examination of Taylor



continued asfollows:
Q. All right. What did you do after you were hit with the stick?
A. Wdll, he hit me with the stick, then that iswhen | heard the --
Q. When you say he, who are you talking about?
A. My back was toward him.
Q. Who had the gtick last that you saw?
A. The man in the gray suit [seated at counsel'stable].
Q. Mr. Edwards?
A.Yes

1132. Our purpose in quoting extensively from the record is two-fold. Firg, it isto demondrate that while
Edwards couches his argument on his third issue in terms of Regan Taylor's testimony that he was struck on
his back with the stick, defense counsdl's objections were to the State's introduction of the two parts of the
dtick after Taylor had finished his testimony about his being struck on the back with the stick. Second, it is
to demonsgtrate that the State pursued the matter in an attempt to infer that it was Edwards who had struck
Taylor.

1133. On apped, Edwards argues that the admission of Taylor's testimony was reversible error because it
was evidence of a crime committed by Edwards but not charged in the indictment -- assault, whether smple
or aggravated, on Taylor. Thus, the tria court admitted Taylor's testimony over Edwardss belated
objection in violation of Missisippi Rule of Evidence 404(b).2 He urges that even if Rule 404(b) alowed
the admission of Taylor's testimony about his being struck across the back with the stick, the error remained
because its probative vaue did not substantialy outweigh its prgudicid effect under the baancing test
outlined in Rule 4032 The State indists that Taylor's testimony that someone hit him with the stick found at
the scene was properly admitted because that crime was part of the res gestae of the crime of assaulting
Devilbiss with which Edwards was charged. The State further asserts that this testimony was admissible
because the prosecution had an interest in telling a coherent story and because the crime demonstrated
motive, opportunity, intent, and absence of mistake or accident under Rule 404(Db).

1134. Rule 103(a) of the Missssppi Rules of Evidence provides:

(a) Effect of Erroneous Ruling. Error may not be predicated upon a ruling which admits or
excludes evidence unless a subgtantia right of the party is affected, and

(2) Objection. In case the ruling is one admitting evidence, atimely objection or mation to drike
appears of record, stating the specific ground of objection, if the specific ground was not apparent
from the context . . . .

M.R.E. 103(a). Decisons regarding whether a piece of evidence isrelevant are left to the discretion of the
trid judge. Boundsv. State, 688 So. 2d 1362, 1369 (Miss. 1997). On apped, the tria court's decison
will not be reversed unlessit is shown that it abused its discretion by admitting the evidence. Bounds, 688



So. 2d at 1369. Generdly, evidence of the commission of a crime not charged in the indictment is not
admissible againg the accused. Townsend v. State, 681 So. 2d 497, 506 (Miss. 1996); Ballenger, 667
So. 2d at 1256; Duplantisv. State, 644 So. 2d 1235, 1246 (Miss. 1994). The Missssppi Supreme
Court has repeatedly held that the "admission of evidence of unrdated crimes for the purpose of showing
the accused acted in conformity therewith” isreversble error. Ballenger, 667 So. 2d at 1256.

1135. However, Mississippi Rule of Evidence 404(b) states that evidence of other crimes may be admitted
into evidence for the purpose of proving "motive, opportunity, intent, preparation, plan, knowledge, identity,
or absence of mistake or accident.” See Ballenger, 667 So. 2d at 1256; Lester v. State, 692 So. 2d
755, 783 (Miss. 1997). Furthermore, "where another crime or act is so interrelated to the charged crime
S0 as to condtitute a single transaction or occurrence or aclosdly related series of transactions or
occurrences, proof of the other crime or act isadmissible.” Townsend, 681 So. 2d at 506. The other crime
must be "integraly related to time, place, and fact” to the crime for which the accused is standing trid. Id. In
essence, admission of this evidence must be necessary to tell acomplete and coherent story and prevent
confusng thejury. 1d.; Ballenger, 667 So. 2d at 1257. The Missssppi Supreme Court has held "that the
State has a'legitimate interest in telling arational and coherent story of what happened . . . ." Brown v.
State, 483 So. 2d 328, 330 (Miss. 1986) (quoting Turner v. State, 478 So. 2d 300, 301 (Miss. 1985)).
See also Mackbee v. State, 575 So. 2d 16, 28-29 (Miss. 1990) (holding that evidence indicating that the
defendant had murdered two people was admissible in histria for the murder of one of the victims because
the bodies of the victims were found together and the evidence of one murder could not be separated from
the other); Wheeler v. State, 536 So. 2d 1347, 1352 (Miss. 1988) (holding that evidence of murder of
one police officer could be admitted in trial of assault on another police officer snce both incidents occurred
a the sametime).

1136. In the case a hand, evidence that Taylor was struck across his back with the same stick which he had
Seen Edwards wiglding and waving about was admissible for the same reasons of which the supreme court
gpproved in Mackbee and Wheeler. According to the State's witnesses, the assault on Taylor occurred in
the same place at gpproximatdly the same time and under the same et of circumstances as the assault on
Devilbiss. Thus, Edwardss assault on Taylor was "integraly related to time, place, and fact” to his assault
on Devilbiss, the crime with which he was charged in the indictment. Townsend, 681 So. 2d at 506. The
attack on Taylor did congdtitute part of the res gestae of the aggravated assault againgt Devilbissasthetrid
court found. Thus, Taylor's testimony was aso admissible for this reason. See Townsend, 681 So. 2d at
507.

1137. Edwardss defense was that of salf-defense, and the trid court granted instructions on salf-defense.
Edwards argued before the jury that he was not the aggressor, that instead Devilbiss became the aggressor
when he pointed his stepfather's hunting rifle down the hal at Edwards and Height. Thus, this Court finds
that evidence of an assault on Devilbiss by Edwards countered Edwardss assertions, which were made
through the testimony of Desiree Vader, Edwards and Height's witness, that he attacked Devilbiss soldly in
sdf-defense. See M .R.E. 404(b); Ballenger, 667 So. 2d at 1256.

1138. To summarize our review of Edwardss third issue, this Court reiterates that Edwards's counsel never
objected to Taylor's testimony that he had been struck across his back with the stick which Taylor had seen
Edwards waving about after Edwards entered Devilbisss home. The objection, which was to the State's
introduction into evidence of the two parts of the stick, followed Taylor's testimony. Missssppi Rule of
Evidence 103(a) requires "atimely objection . . . stating the specific ground of objection,” if error isto "be



predicated upon aruling which admits.. . . evidence. . . ." Therefore, Rule 103(a) alowsthis Court to
resolve Edwardss third issue adversdly to him. Moreover, the assault on Taylor was "integraly related to
time, place, and fact” to the aggravated assault which the jury found Edwards to have committed on
Devilbiss. Hence, it dlowed the State to give the jury a more complete picture of what transpired indde
Devilbisss home after Edwards and Height entered it. Findly, Taylor's testimony tended to rebut Edwards's
defense of self-defense. For al of these reasons, we resolve Edwardss third issue adversely to him and
affirm the trid court's grant of the State's motion to introduce into evidence the two pieces of the stick about
which Regan Taylor tedtified .

V. SUMMARY

1139. The tria court did not err when it accepted the State's race-neutral reasons for its peremptory
chalenges of venirepersons Fdix and Chandler, which it gave in response to Height's Batson objections.
Asfor Edwardss second issue, we determined that we would not reach the merits of Edwards's objection
to thetrid court's Striking venireperson Anderson for cause because the record is sillent about the bench
conference which the trid court conducted on the subject of Anderson's qualification to serve asajuror in
this case. We noted, however, that Section 13-5-79 as interpreted and applied by the supreme court in
Coverson, 617 So. 2d at 646, seemsto preclude any hope of success for Edwards on his second issue.
Findly, under the circumstances which the record reflects, Regan Taylor's testimony that he was struck on
his back with the stick which he had seen Edwards waving about after Edwards entered Devilbisss home
did not condtitute error with which to charge the trid judge. Mississppi Rule of Evidence 103(a) done
warrants our resolution of Edwardss third issue againgt him. The Harrison County, Firgt Judicid Didtrict,
Circuit Court's judgment of Edwardss conviction of aggravated assault and its sentence impaosed on
Edwards are affirmed.

140. THE JUDGMENT OF THE HARRISON COUNTY CIRCUIT COURT, FIRST JUDICIAL
DISTRICT, OF APPELLANT'SCONVICTION OF AGGRAVATED ASSAULT AND ITS
SENTENCE OF APPELLANT TO SERVE TEN (10) YEARSIN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONSWITH SIX (6) YEARSOF THAT TERM
SUSPENDED, LEAVING FOUR YEARSFOR APPELLANT TO SERVE, ARE AFFIRMED.
ALL COSTSOF THISAPPEAL ARE TAXED TO THE APPELLANT.

BRIDGES, C.J., MCcMILLIN AND THOMAS, P.JJ., DIAZ, HERRING, HINKEBEIN, KING,
PAYNE, AND SOUTHWICK, JJ., CONCUR.

1. Rule 10(c) provides:

(c) Statement of the Evidence When No Report, Recital, or Transcript IsAvailable. If no
stenographic report or transcript of al or part of the evidence or proceedingsis available, the
appdlant may prepare a tatement of the evidence or proceedings from the best available means,
including recollection. The statement should convey afair, accurate, and complete account of what
trangpired with respect to those issues that are the bases of gpped. The statement, certified by the
gopelant or his counsd as an accurate account of the proceedings, shdl be filed with the clerk of the
trid court within 60 days after filing the notice of gpped. Upon filing the satement, the gppellant shall
smultaneoudy serve notice of the filing on the gppellee, accompanied by a short and plain declaration
of the issues the appellant intends to present on appedl. If the gppellee objects to the statement as



filed, the gppdlee shdl file objections with the clerk of thetrid court within 14 days after service of the
notice of the filing of the statement. Any differences regarding the statement shal be settled as set
forth in subdivison (€) of this Rule.

M.R.A.P. 10(c).

2. Rule 404(b) reads.

Other Crimes, Wrongs, or Acts. Evidence of other crimes, wrongs, or actsis not admissbleto
prove the character of a person in order to show that he acted in conformity therewith. It may,
however, be admissible for other purposes such as proof of motive, opportunity, intent, preparation,
plan, knowledge, identity, or absence of mistake or accident.

M.R.E. 404(b).

3. Rule 403 states:

Although relevant, evidence may be excluded if its probeative vdue is substantialy outweighed by the
danger of unfair prgjudice, confusion of the issues, or mideading the jury, or by consderations of
undue delay, waste of time, or needless presentation of cumulative evidence.

M.R.E. 403.



