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PITTMAN, PRESIDING JUSTICE, FOR THE COURT:

1. Daryl Naylor wasindicted aong with Jeff Jones on August 6, 1996, for the possession of cocaine with
intent to distribute in violation of Miss. Code Ann. § 41-29-139 (1993). The indictment was amended
before trial enhancing the penalty under Miss. Code Ann. § 41-29-152 (Supp. 1994), which providesfor a
possible double pendty for violators of Miss. Code Ann. § 41-29-139 (1993) who are in possession of a
firearm at the time of the arrest. Naylor and Jones were tried together starting on March 20, 1997 in the
Circuit Court of the Firgt Judicid Didtrict of Hinds County, and the jury returned a guilty verdict. Naylor
was sentenced on May 5, 1997 to aterm of fifteen (15) years, with ten (10) years suspended and three (3)
years of supervised probation.

2. Naylor filed aMation for j.n.o.v. or in the dternative anew trid on May 6, 1997, which was denied by
thetria court. Naylor timely filed his Notice of Apped to this Court seeking anew trid or in the dternaive
areversa and rendering of his conviction. He dleges the following errors for this Court's congderation:

|. THE VERDICT OF THE JURY WAS UNSUPPORTED BY AND CONTRARY TO THE



EVIDENCE, AND THE COURT SHOULD HAVE GRANTED NAYLOR'S
PEREMPTORY INSTRUCTION AND MOTIONSFOR DIRECTED VERDICT.

II. THE TRIAL COURT ERRONEOUSLY DENIED NAYLOR'S" TWO-THEORY"
INSTRUCTION.

[1l. THE COURT SHOULD HAVE GRANTED NAYLOR'SCHALLENGESFOR CAUSE
OF VENIRE MEMBERS, BOONE, EVERETT, WHITE, WILSON, AND HAYNES.

V. THE TRIAL COURT ERRED BY REQUIRING NAYLOR AND JONESTO AGREE
UPON SIX PEREMPTORY CHALLENGES

V. THE TRIAL COURT SHOULD HAVE GRANTED JURY INSTRUCTION DN-6.

VI. THE TRIAL COURT SHOULD HAVE SUSTAINED NAYLOR'SMOTION
OBJECTING TO REFERENCE TO DRUG PARAPHERNALIA DURING THE
PROSECUTION'SOPENING STATEMENT.

VII. THE TRIAL COURT ERRED IN DENYING NAYLOR'SOBJECTIONTO
IMPROPER CLOSING ARGUMENTSBY THE ASSISTANT DISTRICT ATTORNEY.

STATEMENT OF THE FACTS

113. The State called Detective Steven E. Wilson of the Jackson-Hinds County Drug Enforcement Unit asits
firgt witness. At the time of trid, Wilson had been employed with the Jackson Police Department for
fourteen years, and had been working narcotics for gpproximeately twelve of the fourteen.

4. On September 19, 1995, Detective Wilson and seven other officers served a search warrant at 2311
Woodlawn Street. Before arriving at the house, it was decided thet four officers would approach the front
of the house, while the other four attempted to enter from the back. Thistype of entry helpsto ensure the
element of surprise, preventing the occupants from arming themsalves or destroying contraband.

5. On his approach to the house, Detective Wilson noticed that someone was peering out the front
window through a dightly parted curtain. When that person saw the police, the curtain closed very quickly.

116. Detective Wilson, and three other officers proceeded to the rear of the house, and entered. As soon as
he entered the house, Detective Wilson heard atailet flushing. From his past experience, Detective Wilson
assumed contraband was being destroyed. Detective Wilson found and entered the bathroom. When he
entered, Naylor was jumping into the bathtub behind the partialy open shower curtain and Jones was
knedling in front of the toilet. Jones was shaking a plagtic bag into the toilet with his right hand, while
franticaly flushing the toilet with his|eft. Detective Wilson identified himsdf as a police officer, and
attempted to pull Jones away from the toilet. Detective Wilson's hand dipped from Joness shoulder, and
Jones continued to try to flush the toilet and shake the bag.

117. Detective Wilson finally pushed Jones away from the toilet, and Jones jumped into the bathtub with
Naylor. Jones dropped the plastic bag out of a smal window located insde the bathtub area. Detective
Wilson cdled for help, and Detective Nations entered the bathroom and hel ped Detective Wilson secure
Jones and Naylor. Detective Wilson then instructed Sergeant Renfroe to go outside and retrieve the plagtic



bag that Jones had thrown out of the bathroom window.

118. Sergeant Renfroe did recover the plastic bag, and Detective Wilson identified it as the same bag that
Jones had been shaking into the toilet. Detective Wilson testified that the plastic bag appeared to contain
crack cocaine which had gotten wet.

119. After securing Jones and Naylor in the bathroom, Detective Wilson discovered that three other
individuas had been secured by the officers who had entered the front entrance of the house. The
individuas were afemae, Tamika Wilson, and two mdes, Charles Bergess and Bill Howard.

110. The officers then conducted a search of the premises. Three loaded firearms were recovered from the
bedroom. Unused ammunition for each of the guns was aso recovered. In addition to the wegpons, the
officers aso recovered a wallet from the bedroom closet which contained Naylor's identification. Detective
Wilson recovered the driver's license, socia security card, and birth certificate of Charles Bergess from the
bedroom dresser.

T11. On redirect, Detective Wilson testified that pocket scales were also recovered from the house. The
scales recovered are common pargpherndiathat narcotics users and deders carry.

112. Sergeant Steve Renfroe had worked for the Jackson Police Department for twenty years, with six of
those years spent in the narcotics unit. Sergeant Renfroe usudly maintains the inventory of al evidence
collected when a search warrant is served. Sergeant Renfroe was present when the search warrant in this
case was served. He recounted the events of that search in the same manner as Detective Wilson.

113. Sergeant Renfroe identified the plastic bag containing white rocks that he recovered outside the
bathroom window. Additionally, Sergeant Renfroe identified two walkie-talkies that were recovered from
the top drawer of the bedroom dresser. Two other walkie-talkies were recovered from the middle drawer
of the same dresser. Sergeant Renfroe testified that walkie-talkies are commonly used by sophisticated
narcotics traffickers as a communication between the lookout and the narcotics vendors.

114. Sergeant Renfroe testified that the hand-held scales were recovered from atop the refrigerator in the
kitchen. According to Sergeant Renfroe, hand-held scales are the most basic and essentid tool used by
narcotics selers, and he had found them in amost every drug case he had worked.

115. Sergeant Renfroe aso testified concerning identification found belonging to Jones. He identified a
Capitol Cablevison bill addressed to Jones a 2311 Woodlawn Street. Findly, Sergeant Renfroe identified
ametd detector recovered from the living room, which is commonly used by sophisticated drug dedlersto
screen buyers for wegpons or wires.

116. Detective Richard Nations, who aso participated in the search of the premises, further corroborated
the testimony of Detective Wilson and Sergeant Renfroe. Additiondly, Detective Nations testified that he
recovered $748.00 in cash from the pocket of Naylor. Detective Nations stated that it is common to find
large sums of cash when serving warrants such as this. Detective Nations aso recovered $35.00 in cash
and Joness identification from apair of blue jeans in the bedroom.

1117. John Did, with the Jackson Police Department's crime lab, analyzed the substance in the plagtic bag
recovered by the officers, and determined that it was in fact cocaine. The plastic bag contained 9.4 grams
or gpproximately one-third of an ounce.



118. The State then rested its case, and Naylor moved for adirected verdict. Naylor argued that no
evidence had been presented by the State showing that he had either actua or congtructive possession of
the cocaine.

119. Asfor the defense case, Naylor's attorney, Donad Boykin, caled Vicki Griffin. She testified that sheis
Naylor's aunt. The day before Naylor was arrested, Griffin gave him $750.00 to hold for her. She had
gotten the money from her credit union and intended to buy Christmas gifts with it. She gave the money to
Naylor because she had a bad habit of playing bingo and going to casinos. Griffin aso testified that Naylor
lived with his girlfriend, Tamika Wilson, and their two children, as well as Griffin's brother a 2203 Peace
Street.

1120. Jeff Jonestestified on his own behaf and explained why he owned certain pieces of evidence
confiscated during the search. Jones stated that he owned the scales because he had used them to weigh
jewdry and other items at his previous job in a pawn shop. Jonesidentified the meta detector as belonging
to afriend of hiswho used to work for Wackenhut, and who had been staying at Joness house. Jones also
identified the recovered shotgun as belonging to him. He had purchased it from a pawn shop on Terry Road
for his protection a couple of months before he was arrested, and it had never been shot. He testified that
the gun entered into evidence did not appear the same as his gun before it was taken from his house. Jones
aso identified the wakie-talkies recovered in the house. He stated that he bought them at Radio Shack and
that they were not used in drug trafficking. He just bought them for fun.

721. Jones testified that on the day of the raid, at around 12:30 p.m., he was about to take a bath. Naylor
and his girlfriend, Tamika Wilson stopped by Joness house, and Jones asked Naylor to give him ahaircut.
While Naylor was cutting Joness hair with apair of hair clippers, the officers entered the bathroom. Jones
testified that Naylor was never in the bathtub. He said the water in the bathtub was running, that he was
dressed in his underwear, and that Naylor was fully clothed.

122. On cross-examination, Jones denied that he ever had the plastic bag containing cocaine and that he
was trying to flush it down the toilt.

123. The defense rested after Jones's testimony. Naylor then renewed his motion for a directed verdict. The
court heard arguments concerning jury ingtructions, closing arguments were had, and the case was
submitted to the jury for its ddiberation. The jury returned a verdict of guilty for both Naylor and Jones.

DISCUSSION OF THE ISSUES

|. THE VERDICT OF THE JURY WAS UNSUPPORTED BY AND CONTRARY TO THE
EVIDENCE, AND THE COURT SHOULD HAVE GRANTED NAYLOR'S
PEREMPTORY INSTRUCTION AND MOTIONSFOR DIRECTED VERDICT.

124. Naylor argues that the triad court erred in not granting him a directed verdict or a peremptory
indruction. A motion for directed verdict challenges the lega sufficiency of the evidence offered to that point
of thetrid to sustain a guilty verdict. Following the denid of his motion for a directed verdict, Naylor
offered evidence in his defense, when his attorney caled his aunt, Vicki Griffin, to testify. Asaresult,
Naylor has waived his challenge to the sufficiency of the State's evidence. Stringer v. State, 557 So. 2d
796, 797 (Miss. 1990).



125. However, asthis Court stated in Stringer, Naylor ™'...has [not] waived hisright to chalenge the weight
or sufficiency of the evidence to sustain the judgment againgt him." Stringer v. State, 557 So. 2d at 797
(quating Clements v. Young, 481 So. 2d 263, 268 (Miss. 1985)). Therefore, this Court considers al of
the evidence offered in determining its sufficiency.

When on gpped one convicted of acrimina offense chalenges the legd sufficiency of the evidence,
our authority to interfere with the jury's verdict is quite limited. We proceed by consdering dl of the
evidence -- not just that supporting the case for the prosecution-- in the light most consistent with the
verdict. We give prosecution the benefit of al favorable inferences that may reasonably be drawn
from the evidence. If the facts and inferences so considered point in favor of the accused with
aufficient force that reasonable men could not have found beyond a reasonable doubt that he was
guilty, reversal and discharge are required. On the other hand, if there isin the record substantia
evidence of such qudity and weight that, having in mind the beyond a reasonable doubt burden of
proof standard, reasonable and fair-minded jurors in the exercise of impartia judgment might have
reached different conclusons, the verdict of guilty is thus placed beyond our authority to disturb.

McFeev. State, 511 So. 2d 130, 133-34 (Miss. 1987)(citing Gavin v. State, 473 So. 2d 952, 956
(Miss. 1985); May v. State, 460 So. 2d 778, 781 (Miss. 1984)).

126. The issues to be decided by this Court are whether the State proved that Naylor had possession of the
cocaine and if so whether he had the intent to distribute it. The threshold issueis the question of possession.
Naylor contends that the State did not prove that he was either in actua or constructive possession of the
cocaine beyond a reasonable doubt.

127. Because Naylor was hot caught in actua possession of the cocaine, but was only located in the
bathroom next to Jones who had actua possession, the State was required to prove that Naylor had
congtructive possession. In Jones v. State, 693 So. 2d 375, 376 (Miss. 1997), this Court discussed the
theory of constructive possession stating that:

Since Jones was not caught in actual possesson, the rules concerning constructive possession come
into play, as sated by this Court in Pool v. State, 483 So. 2d 331, 336-37 (Miss. 1986);

The theory of congtructive possession has been explained, in Curry v. State, 249 So. 2d 414 (Miss.
1971), asfollows:

[T]here must be sufficient facts to warrant afinding that defendant was aware of the presence and
character of the particular substance and was intentionally and conscioudy in possession of it. It need
not be actua physica possesson. Congructive possesson may be shown by establishing that the
drug involved was subject due to his dominion or control. Proximity is usudly an essentid eement, but
by itsdlf is not adequate in the absence of other incriminating circumstances. 1d. at 416.

The theory was further defined in Hamburg v. State, 248 So. 2d 430 (Miss. 1971), that "onewho is
the owner in possession of the premises...is presumed to be in congtructive possession of the articles
found in or on the property possessed.” | d. at 432. This presumption is rebuttable, however, and does
not relieve the State of its burden to prove guilt beyond areasonable doubt. I d. Thus, "[w]here the
premises upon which contraband is found is not in the exclusive possession of the accused, the
accused is entitled to acquittal, albsent some competent evidence connecting him with the



contraband.” Powell v. State, 355 So. 2d 1378, 1379 (Miss. 1978). See also Keysv. State, 478
So. 2d 266, 268 (Miss. 1985).

1128. In Jones, supra, this Court found that the evidence of constructive possession was insufficient where
Jones was a passenger in a car in which marijuanawas found. This Court found that his presence in the car
was the only evidence connecting him to the marijuana. Therefore, the Court reversed and rendered his
conviction because the tria court erred in not granting Joness motion for a directed verdict. Id. at 377.

129. In Berry v. State, 652 So. 2d 745, 751 (Miss. 1995), this Court reversed and rendered Berry's
conviction for possession of cocaine where the only evidence connecting him to the cocaine was that he
rode in the car in which the cocaine was located and placed the cocaine in the glove compartment at the
request of the driver of the car. This Court found the facts insufficient to prove that Berry had exercised any
control over the drugs such that he was in congtructive possession of them.

130. InFerrell v. State, 649 So. 2d 831 (Miss. 1995), this Court again reversed and rendered a
conviction for possession of crack cocaine where the State provided insufficient evidence that Ferrell, who
was not the owner of the car in which the drugs were found, possessed the contraband. The Court noted
that Ferrell did have dominion and control over the car, but that because he was not the owner of the car,
"the State was required to establish additional incriminating circumstances in order to prove congructive
possession.” Ferrell, 649 So. 2d at 835. Further, the Court stated:

By definition, the State must show additiona circumstances that are actudly incriminating in order to
establish congructive possession. The circumstances cited in this case in no way gppear incriminating.
No drug paraphernadiawas found in the car, Ferrell was not on drugs at the time he was arrested, and
his fingerprints were not found on the matchbox. He was merely seated in the car next to what by all
accounts gppeared to be an ordinary matchbox...

Id.

1131. This Court again confronted the issue of congructive possesson in Miller v. State, 634 So. 2d 127
(Miss. 1994). In that case, the Court found the evidence sufficient to convict Miller of possession of
cocaine. The facts showed that Miller was arrested by a patrol officer on two outstanding warrants. Upon
doing a pat-down for wegpons, the officer handcuffed Miller and placed him in the patrol car. The officer
had felt no wegpons but had felt what he thought was a matchbox, some keys, and some coins. At the
police station, Miller was searched, and the officer found no matchbox. He returned to his patrol car, and
found under the seat a matchbox containing twelve rocks of crack cocaine. Id. a 128. The arresting officer
testified that standard operating procedure required him to search his patrol car when he came on duty. He
had aso searched his car after he had taken the one other arrestee of the day into custody prior to Miller.
He tedtified that his patrol car was locked while he took Miller into the station. This Court found thet the
proof, as established primarily by the arresting officer's testimony, was sufficient because the proof showed
that Miller was the only person who had recently been in the area where the drugs were found and who had
the opportunity to leave them there. Id. at 130.

1132. In the case sub judice, the only evidence linking Naylor to the cocaine is that he wasin close
proximity to it when he was found in the bathroom. The State did not prove that he lived at the house where
the drugs were found, therefore the State was required to provide some competent evidence that connected
Naylor to the cocaine. The only other evidence admitted against Naylor was that his wallet was found in a



closat which contained his identification, and he was in possession of $748.00 in cash. Under Mississippi
law, this evidence was insufficient to prove that Naylor possessed cocaine. If Naylor did not have
congtructive possession of the cocaine, then he could not have had the intent to distribute the cocaine.
Therefore, we must reverse and render this case and Naylor must be discharged.

1133. All remaining issues presented for our review are moot and will not be discussed.
CONCLUSION

1134. This caseis reversed and rendered because the State failed to prove that Naylor had congtructive
possession of the cocaine at issue. Therefore, the jury's verdict should not stand.

135. REVERSED AND RENDERED; APPELLANT DISCHARGED.

PRATHER, CJ., SULLIVAN, P.J., BANKS, McRAE, ROBERTS, SMITH, AND MILLS, JJ.,
CONCUR.WALLER, J., NOT PARTICIPATING.



