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SOUTHWICK, J., FOR THE COURT:

1. The chancedllor of DeSoto County refused to recognize a divorce that Edward B. Carr obtained in the
Dominican Republic, and his subsequent marriage in Nevada. As aresult of this refusa, the chancellor
modified Carr's vistation with his children, forbidding the presence of the purported new wife whenever
Carr's children vidited. We affirm as to the invaidity of the divorce but reverse and remand for further
proceedings as to vistation.

FACTS



2. Edward B. Carr and Mary Juanita Dennis Carr were married in Newton, Mississippi on June 8, 1980.
They later settled in Callierville, Tennessee, where they resded with their three children, Sarah Elizabeth,
Allen Denton, and Ledie Ann, until Edward's move to DeSoto County, Mississppi in 1994. Mary Carr and
the children remained in Tennessee.

13. In January of 1996, Mr. Carr filed a complaint for divorce in the DeSoto County Chancery Court on
the grounds of habitud cruel and inhuman treatment and/or irreconcilable differences. The chancdlor did not
grant the divorce and instead awarded Mrs. Carr separate maintenance and child support. The Carrs were
given joint legd custody of their three children.

14. Still seeking a divorce, Edward traveled to the Dominican Republic in April of 1997. After atwo-day
visit, he obtained an irreconcilable differences divorce. Mrs. Carr was served with notice of the proceedings
but did not appear. Severd months later, Mr. Carr married Charlotte Lannom in Henderson, Nevada. Mr.
Carr'sfirg and perhaps ill wife Mary Carr then filed a petition in the DeSoto County Chancery Court
seeking to terminate or modify Mr. Carr's vigtation rights with his children. She clamed that her husband
now lived in a bigamous and adulterous relationship that was harmful to the children.

5. Following a hearing held on December 22, 1997, the chancellor entered an order refusing to recognize
the Dominican divorce. Consequently, the subsequent marriage was denied recognition aswell. The
chancellor agreed that adultery and bigamy created the wrong environment and restricted visitation to times
and places when Charlotte Lannom was not present.

DISCUSSION
I. The Dominican Republic judgment -- A. The divorce

6. Mr. Carr cdlams that the only proper jurisdictions to contest the divorce are the Dominican Republic,
Nevada, or thefirst Mrs. Carr's place of residence of Tennessee. At aminimum, he asserts that the issue is
whether the divorce would be recognized in Tennessee or Nevada.

117. Enforcement of judgments from aforeign nation is governed by comity. Laskosky v. Laskosky, 504
S0.2d 726, 729 (Miss. 1987). "The principle of comity isSmilar to full faith and credit except that it is not
governed by Federd statutes and that its application restsin the discretion of the tria judge.” 1d.

118. The United States Supreme Court held that "[u]nder our system of law, judicia power to grant a
divorce. . . isfounded on domicil." Williams v. North Carolina, 325 U.S. 226, 229 (1945). Regardless

of itsvdidity in the nation awarding it, the courts of this country will not generdly recognize a judgment of
divorce rendered by the courts of aforeign nation unless, by the standards of the jurisdiction in which
recognition is sought, at least one of the spouses was a good faith domiciliary in the foreign netion a the time
the decree was rendered. According to the Restatement, "[i]t iswell settled that aforeign divorce decree
will not be recognized as valid where the foreign tribuna lacked jurisdiction, or power, to render judgment.”
1 Restatement, Conflict of Laws 2d, sec. 98, cmt. ¢ (1971).

119. The Missssppi Supreme Court has refused to grant full faith and credit to divorces obtained in Sster
gates when neither spouse was adomiciliary of the rendering state. The court refused to recognize a
divorce granted by an Arkansas court, finding that "[the husband], when he went to Arkansas, did so for the
sole purpose of obtaining adivorce. . . . The granting of adivorce, under such circumstances, is contrary to
the public policy of thisdtate .. . . ." Wintersv. Winters, 236 Miss. 624, 628, 111 So.2d 418, 419 (1959).



The court has conggtently held that an intent by the complaining party to remain permanently in the foreign
dateis a prerequidte to such a divorce's obtaining recognition in Missssppi. Anglin v. Anglin, 211 Miss.
405, 51 So.2d 781 (1951); Lynch v. Lynch, 210 Miss. 810, 50 So.2d 378 (1951); Hall v. Hall, 199
Miss. 478, 24 So.2d 347 (1946); Miller v. Miller, 173 Miss. 44, 159 S0.112 (1935).

1120. We apply the same principle to recognition of adivorce acquired in aforeign nation. Mr. Carr must
demondrate that he traveled to the Dominican Republic with the intent of remaining there and not solely for
the purposes of securing adivorce. Instead, Carr admitted to the exact opposite. When asked why he
meade the trip, he replied "To get adivorce” He was not a bona fide domiciliary of the Dominican Republic
and had no intention of becoming one. It would be againgt public policy to recognize the divorce.

111. Moreover, the chancellor found that to recognize the divorce would "fly in the face of equity.” Mr.
Carr had been denied adivorce in DeSoto County and attempted to circumvent that denid. We cannot say
that the chancellor abused his discretion in making such a determination.

B. Child custody support

112. Not only did the judgment of the Dominican Republic purport to grant Mr. Carr adivorce, it dso
made pronouncements on custody and support of the children. For the same reasons that the divorce itself
will not be recognized, neither will the terms of the decree that affect other interests.

113. In addition, two statutes dealing specificaly with these issues would not permit recognition of the
provisons for custody and support. Under the Uniform Child Custody Jurisdiction Act (UCCJA), which
Mississppi adopted in 1982, a custody decree from another state or another nation is entitled to
recognition by courts of this sateif the foreign court "had assumed jurisdiction under statutory provisons
substantially in accordance with [the Act]." Miss. Code Ann. § § 93-23-5, 93-23-45 (Supp. 1998).Under
the UCCJA, for aMississippi court to properly assume jurisdiction, it must be demonstrated thet (a)
Mississippi isthe child's home state, or was within Sx months preceding the commencement of proceedings,
(b) itisin the child's best interest that Mississippi assume jurisdiction because of the a significant connection
between the child and & least one parent with Missssippi; (c) the child is present in Missssippi dueto
abandonment or an emergency exigts, or (d) no other state would have jurisdiction. Miss. Code Ann. § 93-
23-5 (Supp. 1998). None of thesejurisdictiond criteria have been met.

114. Mississippi has dso adopted the Uniform Interstate Family Support Act, which provides for continuing
exclusve jurisdiction by the Missssppi courts, over a child support order, "[als long as this Sate remains
the residence of the obligor, the individua obligee, or the child for whose benefit the support order isissued
...." Miss. Code Ann. § 93-25-17(1) (Supp. 1998). Because the obligor, Edward Carr, has continued to
be aresdent of Mississippi, the DeSoto County Chancery Court retained exclusive jurisdiction over the
child support order, and therefore, the order of the Dominican Republic setting child support is not entitled
to recognition by the Mississppi courts.

C. Proper forum to contest

115. Mr. Carr argues that Mary Carr should have been required to prove that his divorce would not have
been recognized in either Nevada or Tennessee. Carr argues that Tennessee would recognize this divorce,
but the case that he cites did not dedl with contested jurisdiction, as both parties had willingly submitted to
the jurisdiction of a Dominican Republic court. Hyde v. Hyde, 562 SW.2d 194, 197 (Tenn. 1978). Mary



Carr did not appear before the Dominican court, either in person or through counsel. Thereis authority that
Nevada would decline to recognize the divorce. Lugot v. Harris, 499 F.Supp. 1118, 1120 (D. Nev.
1980).

116. Regardless of the law of those two States, under principles of comity we hold that Mississppi does
not recognize this divorce.

117. We dso rgect Mr. Carr's argument that Mississippi is not the proper place for Mary Carr to chalenge
the vdidity of the divorce. Although she is contesting the vaidity of the divorce, she does so by way of her
moation to restrict Mr. Carr's vigitation with his children. Mississppi has jurisdiction over the child custody
issues and as such, its courts may properly consider such amation.

D. Presumption of validity

118. Mr. Carr dso clamsthat his marriage to Charlotte Lannom is presumed vdid in Missssppi. "The law
inthis sate iswell settled that a ceremonid marriage raises a presumption that aformer marriage has been
dissolved either by desth or by divorce. . . ." Jeffreysv. Clark, 257 Miss. 129, 168 So.2d 662, 671
(1964), overruled on other grounds, Sheffield v. Sheffield, 405 So.2d 1314 (Miss.1981) . "The
presumption of its validity is so strong that proof of aformer subssting marriage, in order to be sufficient to
overcome this presumption, must be so cogent and conclusive asto fairly preclude any other result.” Smith
v. Weir, 387 So.2d 761, 763 (Miss. 1980).

119. Mr. Carr's use of such citations ignores the factual forest due to afew presumptive trees. A
presumption does not override the fact that Mississppi does not recognize a foreign nation divorce acquired
under these circumstances. Any presumption of the vdidity of Carr's marriage to Lannom is rebutted by
proof that he was never legaly divorced from hisfirst wife.

Il. Restriction of visitation

1120. The chancellor found that Edward Carr and Charlotte Lannom were not legdly married and, asa
result, restricted Edward's viditation with his children to "times and places when the paramour, Charlotte L.
Lannom, isnot present . . . ." Carr gppedls this decison, arguing that Lannom is his wife, not an adulterous
friend, and thus the redtriction is unwarranted. While we do not agree that Lannom and Carr are husband
and wife, we do agree that the restriction does not conform to the adjustments the supreme court has made
to reflect the redity of alarge number of modern relaionships.

121. In order for a chancellor to redtrict vigtation, "there must be evidence presented that a particular
restriction on vigtation is necessary to avoid harm to the child. Otherwise, the chancdlor's imposition of a
restriction on anon-custodia parent's visitation is manifest error and an abuse of discretion.” Harrington v.
Harrington, 648 So.2d 543, 545 (Miss. 1994). The court held that the chancellor erred and abused his
discretion by redtricting visitation where there was no evidence presented that the child was being harmed
or in any danger because of contact with the father's girlfriend. 1d. a 547. Testimony that the children were
confused and did not like their father living with another woman was hdd insufficient to justify such a
restriction. 1d. Although the father suggested that he exercise vidtation when his lover was not present, the
court noted that "[t]his goes further than the law requires. . . . The better course of action would be that
[she] did not gay overnight in the home with the children during that vidtation." Id.

122. "[1]n order for a chancellor to redtrict vigtation he must find 'something approaching actua danger or



other subgtantial detriment to the children.™ Dunn v. Dunn, 609 So.2d 1277,1286 (Miss. 1992) (quoting
Cox v. Moulds, 490 So.2d 866, 868 (Miss. 1986)). Mary Carr testified that her children were being
exposed to ardationship "that is not mord™ and that "they come home in tears." She specificaly objected to
the overnight visitation and cited the fact that both her husband and Ms. Lannom smoked around her
younger asthmatic son. She further aleged that Mr. Carr instructed the children to cal Ms. Lannom
"mother" and treat her as their sepmother. However, Mary Carr also stated that the children ook forward
to being with their father.

123. In redtricting the vigitation, the chancellor relied on the dissenting opinion in Harrington, noting that
Edward Carr and Charlotte Lannom were violating Missssppi Satutory law by committing adultery. That
they are, but the mgority opinion in Harrington would not support such a restriction. Although Carr and
Lannom's relationship is adulterous, it is no more ingppropriate than the reationship in Harrington, in which
the couple made no secret of the fact that they were unmarried.

124. Wefind that the evidence isinsufficient to restrict Mr. Carr's vigtation in this manner and accordingly
reverse and remand o that the chancellor might consider arestriction consistent with ~the majority opinion
inHarrington.

125. THE JUDGMENT OF THE DESOTO COUNTY CHANCERY COURT ISAFFIRMED IN
PART AND REVERSED AND REMANDED FOR PROCEEDINGS CONSISTENT WITH
THISOPINION. COSTSOF THISAPPEAL ARE TAXED ONE-HALF TO EACH PARTY.

BRIDGES, C.J., MCMILLIN AND THOMAS, P.JJ., COLEMAN, DIAZ, HERRING,
HINKEBEIN, KING, AND PAYNE, JJ., CONCUR.



