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HERRING, J,, FOR THE COURT:

1. Calvin Winston was convicted of rgpe by the carna knowledge of afemae under the age of fourteen
yearsin the Circuit Court of Y azoo County, Missssippi, and was sentenced to aterm of Six yearsin the
custody of the Mississppi Department of Corrections, with one year suspended and the remaining five



years to be served without the benefit of parole. Winston now gppealsto this Court aleging (1) the
evidence was insufficient to support the judgment and the verdict was againg the overwhdming weight of
the evidence; (2) thetrid court erred in its ingtructions to the jury concerning the uncorroborated testimony
of the child and aleged victim in this case; and (3) the atorneys for the Appellant did not render effective
assstance of counsd to him. After areview of the record and applicable law, we affirm Wington's
conviction but remand to the trid court for proper sentencing.

A.THEFACTS

2. Cavin Winston, age sixty-seven, was indicted by the Y azoo County Grand Jury on November 30,
1994, for the crime of rape by the carnd knowledge of afemae under the age of fourteen years, in
violation of Mississppi Code Annotated Section 97-3-65 (Rev. 1994). The dleged victim was thirteen
years old on June 17, 1994, the date when the incident occurred that resulted in the charges against
Wington.

113. According to the record, the minor child was supposed to be baby-stting on June 17 for her sister but
left her Sgter's child with afriend and went to Wington's home to eat pizza. All witnesses agree that Wington
had been afriend of the victim's family for anumber of years and a one time had been their next-door
neighbor. The evidence is aso undisputed that the victim and other children in the areawould frequently vist
with Wington, who would often give them something to eat and occasiondly lend them money. The minor
child testified that, on the day in question, she went to Winston's home because he was supposed to get her
apizza. When she arrived at approximately 12:00 p.m., she found Benita Cage, a twenty-six-year-old
beautician from across the street dready there. After the three of them engaged in conversation for alittle
while, Benita Cage |eft to go home but the child remained. Winston then proceeded to cook spaghetti,
which they both ate.

4. The child testified that after eating the spaghetti, Winston came over and began touching her breests.
When she tried to leave, he grabbed her and took her to a bedroom, took off her clothes, had ora sex with
her, and then had intercourse with her aswell. At some point, the victim's mother, sster, and brother-in-law
came to Wington's home looking for the child. Winston went to the front door and first denied that the child
was il a the home. A short while later, after hearing the child's low voice from the back of the house,
Wington returned to the door with the child, who was crying. Her clothes were in disarray. After first
denying that she had been molested, the child then admitted that Winston had "messed” with her and was
ultimately taken to alocd hospital for an examination. The child dso testified that Wington locked her ina
bedroom when he first went to the front door of his house to see the child's mother. The child's mother
tetified that she dapped the child when she came to door with Winston.

5. Officer Tim Jones of the Y azoo City Police Department came to Wington's home after being caled by
the victim's family. He confirmed that the child's clothing was in disarray, that her shirt and short pants were
open and her breasts were exposed. She was not wearing a bra. Officer Jones took the child to the hospital
and was accompanied in the vehicle by the child's mother. His description of the child's condition and the
disarray of her clothing was corroborated by the testimony of the child's brother-in-law, who accompanied
hiswife to Wington's home on June 17.

6. Dr. Patrick McCain, the emergency room physician a the hospita, saw the child at gpproximatdy 2:00
p.m. on the day in question and performed what he called a"typica rape examination.” He was of the
opinion that the child had engaged in intercourse within a period of gpproximately two hours prior to his



examination because of (1) the condition of the child's perined areaand (2) asmall amount of semind fluid
was taken from the child's vagina, which is a sdf cleaning organ. However, the doctor observed no bruises,
lacerations, or other obvious traumain his examination of the child. The doctor based his opinion in this
case, not only upon his objective findings, but so on his thirty-five years of experience as an emergency
room physcian.

117. Cavin Wington testified in his own behaf and categorically denied engaging in any sexua or other
improper activity with the child. He did sate that the child came to his home and was with him aone prior
to the child's mother coming to the door looking for her daughter. However, he testified that the child had
been a his home with him on numerous occasions and came on this occasion wanting to egt pizza
According to Winston, the child wanted to hide from her mother when she learned that her mother was at
the front door of the house. Moreover, he said that he was just joking with the mother when he denied that
the child was present in his home, that he had been a neighbor and friend of the family for years, and had
lent the family money to pay utility billsin the past. He further denied that he had locked the child in aback
room of the house and stated that she could easily have gone out a back door or window if she had truly
believed hersdf to be acaptive.

8. As dtated, the jury found Winston guilty as charged.
B. THE ISSUES
119. On apped, Wingon raises the following issues, which are taken verbatim from his brief:

I. THE EVIDENCE WASINSUFFICIENT TO SUPPORT THE VERDICT AND THE
VERDICT WASAGAINST THE OVERWHELMING WEIGHT OF THE EVIDENCE.

I[I. THE COURT ERRED IN REFUSING TO GRANT DEFENDANT'SINSTRUCTION D-11
REGARDING THE UNCORROBORATED TESTIMONY OF A CHILD.

1. THE ATTORNEYSFOR DEFENDANT AT TRIAL DID NOT RENDER EFFECTIVE
ASSISTANCE OF COUNSEL BECAUSE THEY APPARENTLY DID NOT UNDERSTAND
THE ELEMENTSOF THE CHARGE AGAINST THE DEFENDANT.

C.ANALYSS

. WASTHE EVIDENCE INSUFFICIENT TO SUPPORT THE VERDICT AND WASTHE
VERDICT AGAINST THE OVERWHELMING WEIGHT OF THE EVIDENCE?

1110. Our standard of review in cases involving an objection to ajury verdict based on the argument that the
verdict was againgt the overwheming weight of the evidence has most recently been explained by the
Mississppi Supreme Court in Herrington v. Spell, 692 So. 2d 93, 103-04 (Miss. 1997), wherein the
court stated:

In determining whether ajury verdict is againgt the overwheming weight of the evidence, this Court
must accept as true the evidence which supports the verdict and will reverse only when convinced that



the circuit court has abused its discretion in failing to grant anew trid. Only when the verdict is so
contrary to the overwhelming weight of the evidence that to alow it to sand would sanction an
unconscionable injustice will this Court disturb it on gpped.

(citations omitted). Although Herrington was a civil case, the sandard of review isthe samein crimind
cases. See Thornhill v. State, 561 So. 2d 1025, 1030 (Miss. 1989); Benson v. State, 551 So. 2d 188,
193 (Miss. 1989) (citing McFee v. State, 511 So. 2d 130, 133-34 (Miss. 1987)).

T11. Winston dso chdlenges the legd sufficiency of the evidence presented againgt him. This standard of
review is somewhat different from that found in a chalenge to the weight of the evidence. As our
Missssppi Supreme Court has recently held:

When on gppedl one convicted of acrimina offense challenges the legd sufficiency of the evidence,
our authority to interfere with the jury's verdict is quite limited. We proceed by consdering al of the
evidence--not just that supporting the case for the prosecution--in the light most consstent with the
verdict. We give the prosecution the benefit of al inferences that may reasonably be drawn from the
evidence. If the facts and inferences so considered pointsin favor of the accused with sufficient force
that reasonable men could not have found beyond a reasonable doubt that he was guilty, reversal and
discharge are required. On the other hand, if there isin the record substantial evidence of such quality
and weight that, having in mind the beyond a reasonable doubt burden of proof standard, reasonable
and fair minded jurors in the exercise of impartia judgment might have reached different conclusions,
the verdict of guilty isbeyond our authority to disturb.

Brooks v. State, 695 So. 2d 593, 594 (Miss. 1997).

112. Wington firgt calls our attention to the fact that the State offered no physical evidence to prove that he
committed the crime in question. To the contrary, Dr. McClain examined the victim and determined that she
hed participated in sexua intercourse within the past few hours. Dr. McClain aso obtained a smal amount
of what he determined to be semina fluid. This substance was later linked to Winston through blood-type
matching. Furthermore, the victim testified that Winston raped her, and witnesses tetified that immediately
after the incident Wington denied that the victim was in his home athough the victim later exited the house in
adate of undress. Wington aso charges that the victim's mother coerced the victim, through physica
violence, into admitting that Wington had sexud relaions with her, and that information obtained from the
victim in such amanner is necessarily insufficient to convict him. We rule that whether or not the child's
gatement implicating Winston was voluntarily given was afact question for the jury to decide, after making
an assessment of the credibility of the witnesses. It is true that a confession made to law enforcement
personnd as aresult of threatsisinadmissble. Morgan v. State, 681 So. 2d 82, 86 (Miss. 1996).
However, this rule smply does not gpply in a case such asthis, where the statement in question isnot a
confession but is a statement made by the victim of an aleged crime. The purpose of the above-dated rule
excluding coerced confessonsiis to protect the defendant's Fifth Amendment right againgt self-incrimination.
The Stuation in this case presents no risks of sdf-incrimination and therefore involves no condtitutiona
concerns.

113. In regard to Wington's contention that the verdict was againgt the overwheming weight of the
evidence, areview of the record in the case sub judice reveds no unconscionable injustice resulting from
the jury'sfindings. While it istrue that the defendant's version of the events that took place in this case was
totaly different from the verson as shown in the testimony of the State's witnesses, the determination asto



who was telling the truth was made in the proper manner by the jury asthe finder of fact. One of the basic
tenets of our judicid system isthat any questions regarding the weight and worth of witness testimony or
witness credibility are for the jury to resolve. Eakes v. State, 665 So. 2d 852, 872 (Miss. 1995). In this
case, the jury rgected Wington's explanation of the events that took place on June 17, 1994, and believed
the testimony of the victim and the other State's witnesses. We will not overturn the findings of the jury
acting in the capacity of afact finder unless those findings are clearly erroneous. Herrington, 692 So. 2d at
104. We cannot say in this case that the jury's verdict was clearly erroneous. Thus, we hold that the jury's
verdict was not againgt the overwheming weight of the evidence.

124. Furthermore, in reviewing the record under the sufficiency of the evidence standard, we find that there
was sufficient evidence so that a reasonable and fair-minded jury could have found Winston guilty beyond a
reasonable doubt. Therefore, we rule that this issue has no merit.

[I.DID THE COURT ERR IN REFUSING TO GRANT DEFENDANT'SINSTRUCTION D-11
REGARDING THE UNCORROBORATED TESTIMONY OF A CHILD?

115. A jury ingtruction, to be proper, must correctly sate the law. Fairley v. Sate, 467 So. 2d 894, 901
(Miss. 1985). In the case sub judice, Wington argues that the trid court erred in faling to ingtruct the jury
that the uncorroborated testimony of a person who is dlegedly raped should be scrutinized with caution,
ating Killingsworth v. State, 374 So. 2d 221, 223 (Miss. 1979). At tria, the court refused to grant jury
ingtruction D-11 which states as follows:

The testimony of an infant or child must be corroborate [sic] by other testimony before you can find
the Defendant guilty. This corroborative testimony, to be sufficient, must of itsdf tend to connect the
Defendant with the commission of the crimein such away as reasonably satisfies you that the child is
tdling the truth.

Regarding the testimony of the child, the jury isingructed thet their testimony must be carefully
scrutinized and cautioudy examined. This does not mean, however, that such testimony shal be
received and given the same weight as ajury weighing it cautioudy would give it, taking into
condderation a child's power of observation, susceptibility and suggedtibility.

It isthe duty of the jury to weigh the testimony of children, taking into account - upon the question of
their credibility - their age and intelligence, and their aptitude for perception and observation.

Y ou are cautioned that children are more suceptible [sic] to influence and suggestion and are more
prone to imagination than are adults.

116. Winston now concedesin his gppellate brief that "[t]he instruction as written was not a correct
satement of the law, but the Court should have instructed the jury to scrutinize the uncorroborated
tesimony of argpe victim." The State argues that even if the trid court is under a duty to modify jury
ingtructions that contain incorrect statements of law, the evidence in this case smply does not support the
proposed instruction because the testimony of the victim was corroborated. We agree. As stated, the
physica evidence together with the testimony of the State's witnesses corroborate the victim's version of the
events. Specificaly, the emergency room physician stated that intercourse had recently occurred. State's
witnesses testified of Wington's sugpicious behavior and the victim's presence a Wington's home in a date
of undressimmediately prior to the victim being taken to aloca hospita for examination. Where an



ingtruction is unsupported by the evidence, it must not be given. Clark v. State, 693 So. 2d 927, 933
(Miss. 1997). However, we rule that the jury was properly instructed and that there was adequate evidence
in the record to support the court's ingtructions. Thisissue has no merit

[11.DID THE ATTORNEYSFOR DEFENDANT AT TRIAL PROVIDE INEFFECTIVE
ASSISTANCE OF COUNSEL BECAUSE THEY DID NOT UNDERSTAND THE ELEMENTS
OF THE CHARGE AGAINST THE DEFENDANT?

1117. This dam by Winston must be consdered by applying the sandard of review set forth in Srickland
v. Washington, 466 U.S. 668 (1984). In Leatherwood v. State, 473 So. 2d 964 (Miss. 1985) the
Mississppi Supreme Court gpplied the standards of review set forth in Strickland and stated:

[T]helegdl test asto effective assstance of counsd is ‘whether counsdl's conduct so undermined the
proper functioning of the adversaria process that the tria court cannot be relied on as having
produced ajust result . . . . The burden of proving ineffective assstance of counsd ison the
defendant to show that the counsel's performance was (1) deficient, and (2) the deficient performance
prejudiced the defense. If the defendant fails to prove either component, then reversal of a conviction
or sentenceis not warranted.

The defendant must show that there is areasonable probability that, but for counsdl's unprofessiond
errors, the result of the proceedings would have been different . . . .

Id. at 968-69 (citations omitted).

118. Thereis a strong presumption that counsdl's conduct is reasonable and professond and that decisons
made are dtrategic. Murray v. Maggio, 736 F.2d 279, 292 (5th Cir. 1984). Nevertheless, an attorney has
certain "bagc"' duties when representing a crimina defendant, including the duties to "ass s the defendant, to
advocate the defendant's cause, to consult the defendant on important decisions and to keep the defendant
informed on important developments.” Dufour v. State, 483 So. 2d 307, 310 (Miss. 1985). See Payton
v. State, 708 So. 2d 559 (Miss. 1998) for arecent discussion of Mississppi's law on ineffective assistance
of counsd.

1129. In the case before us, Winston claims that histria counsd was ineffective because she did not
understand the nature of the crime for which he was charged, as evidenced by the fact that his counsd
argued severd timesthat there was no showing of aviolent act or that Winston used force in subduing the
victim. Wington calls our atention to the fact that violence or the use of force is not an eement of the crime
for which he was indicted and that proof beyond a reasonable doubt that the defendant had carnal
knowledge of a child under the age of fourteen was dl that was required to prove the charge againgt him.
Therefore, Winston argues that he was deprived afair trial because of the deficient performance of his
counsd.

120. While it istrue that violence or force is not arequired eement of the crime charged, in this case, we
are unable to say that Appellant's counsd was ineffective under the stlandard of review set forth in
Strickland v. Washington. The record reved s that defense counsel adequately cross-examined the State's
witnesses in regard to the correct elements of the crime. Specificdly, the defense attacked the State's
assartion that Winston engaged in sexud intercourse with the victim. Further, defense counsdl called
witnesses, including Wington himself who denied having committed the dleged crime. When viewed in its



entirety, the defense strategy did not depend upon whether or not violence or force was used by Winston to
have intercourse with the victim. Arguably, defense counsd was attempting to convince the jury that
becauise there was no evidence that Winston forced himsdf on the child, then no intercourse occurred &t all.
Moreover, we cannot say thet the trid in this case would have ended in a different manner had the
references by defense counsdl to the lack of evidence of violent sexual assault not been made. Furthermore,
the decison by trid counsd to discuss violence or force, dthough not an dement of the crime, could aso be
viewed as a drategic decison to attack the credibility of the victim. Regardless of the merit of this Srategy,

it was the prerogative of defense counsd to useit, and not for us to question unless the strategy was o
prejudicialy deficient that a reasonable probability arises that a different result in the outcome of the trid
would have occurred but for the use of the strategy employed by defense counsdl. We rule that thisissue
has no merit.

D. CONCLUSION

121. We take note, sua sponte, of the length of the sentence imposed upon Winston. The crime of rape by
carnd knowledge of a child under fourteen years of ageis codified in Section 97-3-65 of the Mississippi
Code Annotated (Rev. 1994). The statute, in pertinent part, sates the following: "[E]very person eighteen
(18) years of age or older who shdl be convicted of rape by carndly and unlawfully knowing a child under
the age of fourteen (14) years, upon conviction, shall be sentenced to deeth or imprisonment for lifein the
State Penitentiary.” (emphasis added). Thus, because Winston was a man well over the age of eighteen at
the time of the incident in question, and because the victim was thirteen years of age, his sentence of
imprisonment for Sx years, with five years to serve, wasimproper. The question we must now consder is
whether an appdlate court may remand a case to the lower court for imposition of a proper sentence when
the origina sentence ordered by the trid court was not authorized by statute. As stated by the text writer:

Sentencing provisons outside the authority of the court areillegal or invalid. Anillegd sentenceis
void. Anillega sentence does not affect the underlying conviction, athough it has dso been held that
when the punishment assessed is less than the minimum provided by law the judgment of convictionis
anullity and that where the punishment isillegd the judgment of conviction isinvdid.

24 C.J.S. Criminal Law, 8§ 1504 (1989) (emphasis added). Furthermore, two appellate courts that
consdered cases smilar to the case sub judice, where the defendants gppedled their convictions but did
not raise as an issue on apped theillegdity of the sentences, declared theillegal sentences which did not
conform to the statutory requirements to be void and remanded the cases to the trid court for resentencing.
See Harry v. State, 710 So. 2d 520 (Ct. App. Ala. 1997); People v. Arna, 658 N.E.2d 445, 448 (lII.
1995). As dtated in Arna, "[a sentence which does not conform to a satutory requirement isvoid" and "the
appdllate court has the authority to correct it a any time." 1d. at 448. See also Bozza v. United Sates, 330
U.S. 160, 166 (1947) ("It iswdl established that a sentence which does not comply with the letter of the
crimina statute which authorizes it is so erroneous that it may be set aside on gpped or in habeas corpus
proceedings.” (citations omitted)); De Benque v. United States, 85 F.2d 202, 206 (D.C. Cir. 1936)
(finding a sentence in afedera crimina case not imposed in gtrict accordance with pendty statute is void);
Sate v. Hess, 533 N.W.2d 525, 527 (lowa 1995) (stating that when a court imposes a sentence which
datutory law does not permit, the sentence isillega and void, and the supreme court will vecate it); Wilson
v. State, 677 SW.2d 518, 524 (Tex. 1984) (stating that when the punishment assessed is lessthan the
minimum provided by law, this renders the judgment of conviction anullity); Powersv. Boles, 138 S.E.2d
159, 161 (W.Va 1964) (sentencing not in conformity with or authorized by statute is void).



122. Moreover, in Lanier v. State, 635 So. 2d 813, 816 (Miss. 1994), the Mississippi Supreme Court
ruled that a plea bargain contract between a crimina defendant and the State which resulted in a sentence
not authorized by law was void as againg public policy. The supreme court in Lanier specificaly held that
the "[€]nforcement of the contract would also yield a result beyond the power of this Court to produce.” Id.
a 816. Thus, dthough the dissent takes the position that the supreme court only found thet the plea
bargain contract was void as opposed to the sentence itself, we believe that the supreme court aso found
the sentence itsdf to be void in Lanier when it ruled that the sentence was "beyond the power of this court
to produce.”

1123. Writing for the dissent in Barnett v Sate, 95-KA-00353-SCT (Miss. June 11, 1998), Justice
McRee gated the following: "This Court, in Lanier v. State . . . recognized that a sentence that is not
authorized by law, even if agreed to by the parties, isvoid ab initio.” 1d. at 7. In Barnett, the supreme court
reversed and remanded amurder conviction for further proceedings because of the erroneous admission of
Barnett's satement into evidence which he gave pursuant to settlement negotiations. However, the court
rejected Barnett's claim that his sentence to life imprisonment without parole violated ex post facto laws.
At thetime of trid under the gpplicable statute, ajury could have sentenced Barnett to either death or lifein
prison. Miss. Code Ann. § 97-3-21 (Rev. 1994). However, the jury sentenced Barnett instead to life
without parole in accordance with an amendment to the Satute that had taken place after the crime was
committed and as an option mentioned in jury ingtructions that were accepted without objection by the
defendant. The supreme court ruled that dthough it was reversing the conviction on other grounds, Barnett
waived his ex post facto clam when he failed to object at trid to the jury indruction alowing such a
sentence.

124. In the case sub judice, we have no ex post facto clam and no agreement between the parties before
us as to sentencing. Instead, we have a Situation where the trid court failed to follow the statute and
imposed a sentence not authorized by law.

1125. While the concerns of my colleagues as expressed in the dissenting opinion are well-founded, the
conclusion reached by the dissent on this issue would give trid court judges, prosecutors, and crimina
defendants unbridled discretion to arrive at sentences for various crimes that they can agree on without
regard to the mandates of a Statute impasing minimum and maximum sentences so long as the defendant

does not appedl.

1126. It isthe duty of the legidature to set the maximum and minimum sentences to be imposed upon
convicted criminds, and it is the duty of the judiciary to carry out the imposition of statutorily mandated
sentences. Thetria court judges of this State must follow the laws enacted by the legidature and sentence
those who offend the laws in a uniform manner when caled upon to do so by atute. The legidature of the
State of Mississippi recognized the severity of the crime of capitd rape when they assgned to it a sentence
of death or lifein prison. Thetria court judge does not have discretion to give alesser sentence than the
minimum enacted by the legidature. The State never sought the desth sentencein this case, and thus, the
trid court should have imposed a life sentence. Accordingly, we remand this case to the Circuit Court of

Y azoo County for the imposition of a sentence of life imprisonment in accordance with Section 97-3-65 (1)
of the Mississippi Code Annotated (Rev. 1994).(1)

127. THE JUDGMENT OF THE CIRCUIT COURT OF YAZOO COUNTY OF CONVICTION
OF RAPE BY CARNAL KNOWLEDGE OF A CHILD UNDER THE AGE OF FOURTEEN IS



AFFIRMED AND SENTENCE ISREMANDED FOR RESENTENCING CONSISTENT
WITH THISOPINION. ALL COSTSOF THISAPPEAL ARE ASSESSED TO YAZOO
COUNTY.

BRIDGES, C.J.,, THOMAS, P.J., DIAZ, HINKEBEIN, AND PAYNE, JJ., CONCUR.
SOUTHWICK, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY
McMILLIN, P.J., AND COLEMAN AND KING, JJ.

SOUTHWICK, J,, dissenting

1128. The mgority asserts that Wington's Sx-year sentence was void. It remands for imposition of a
sentence of life imprisonment, as capitd rape is punishable by ether life imprisonment or degth. The
magority concedes that the death sentence was never sought and is not a possibility.

1129. The rape of achild under the age fourteen by a person over the age of eighteen is punishable by death
or by life imprisonment, and by no other sentence. Miss. Code Ann. 8 97-3-65(1) (Rev. 1994). The gx
year sentence here was both erroneous and inexplicable. Giving thisimproper sentence for capital rape
affects the integrity and public reputation of judicia proceedings. Judges and prosecutors have the Satutory
and ethicd obligation to gpply statutory sentencing requirements, not occasiondly or usudly, but dways.

1130. Where the mgjority and the dissent diverge is on whether the sentence can be increased &t this stage.
The mgority concludes that the sentence was void ab initio. That means that Winston has not yet been
sentenced at dl. Had the mgority not noted the issue, presumably Winston still would have no sentence but
there is no gpparent method by which that ever could be corrected. Relied upon isacaseinwhich a
convicted felon raised during post-conviction relief proceedings that the sentence that he had agreed to in
pleabargaining wasillegd. Lanier v. Sate, 635 So. 2d 813 (Miss. 1994). Lanier had agreed to plead
guilty and receive a sentence of life without parole, but that sentence was not authorized by the satute in
effect a the time of the crime that Lanier committed. The court held that Lanier could not agreeto anillegd
sentence and dlowed him to chalenge it. The court held that the plea bargain "contract is'void ab initio™
because it violated public policy. Id. at 816-17. If the plea agreement had not been void, Lanier would have
remained bound and the erroneous sentence could not have been corrected by post-conviction relief. Id.;
Miss. Code Ann. 8 99-39-5 (1)(a) (Rev. 1994). Lanier found thet there is no waiver of a post conviction
relief challenge since a plea bargain agreement to an illegd sentence is void. The agreement, not the
sentence, was void.

131. More recently the court has found that a defendant waived his congtitutiona right not to be given an ex
post facto sentence when he failed to object at trid. Barnett v. State, 95-KA-00353-SCT {22 (Miss.
June 11, 1998). That defendant was sentenced to life without parole, but unlike Lanier he had not agreed to
the sentence in apleabargain. If asentenceis"void ab initio," then the court could not find it vaid just
because of the defendant's waiver of the issue. An erroneous sentence is not necessarily void and the
defendant in Bar nett waived the issue.

1132. A much older precedent contrasted erroneous and void sentences and did so in away that continues
to make logical sense. Ex Parte Burden, 92 Miss. 14, 45 So. 1 (1907). An erroneous sentence is of the



kind permitted by Statute but exceeds the maximum, while avoid sentence is of a different kind than is
atutorily permitted. Id., 92 Miss. a 26. A thirty-year term in the penitentiary when atwenty year term s
the maximum would be erroneous; sending someone to the penitentiary at al when the offenseisa
misdemeanor would be void. Id. at 27. Another Burden example of avoid sentence is degth for a non-
capita crime. 1d. Wefind that an illegdly lenient sentence is not void just as an illegdly excessve oneis nat,
50 long as the sentence itsdlf is of the kind appropriate to the offense. The term of Winston's sentence to the
penitentiary was too short. Thusit was erroneous.

1133. Since Wington's improper sentence was not void, whether it can be corrected now should be our next
question. Logicaly, for this Court to reverse in favor of the State on an issue that no one raises would
require that the State have the right to appeal or cross-appeal and have the correct sentence entered. Then,
since the State did not apped, the principles underlying the plain error doctrine must be gpplicable. An
dternative meansto reach the error isif it is one that invokes an inherent power of an gppellate court. That
power would be the reviewing of certain fundamentd details of al convictions and sentences regardiess of
the issues directly raised on gpped.

1134. The State does in limited circumstances have the right to apped:

Thedate . . . may prosecute an gpped from ajudgment of the circuit court in acriminad causein the
following cases

() [if indictment quashed];

(b) [question of law in case that ended in acquittal; the legal question is to be answered but
reprosecution is not permitted]; and

(c) From aruling adverse to the state or municipdity in every case in which the defendant is convicted
and prosecutes an gpped; and the case shall be treated asif a cross apped had been formdly
presented by the state. All questions of law thus presented shal be decided by the Supreme Court.

Miss. Code Ann. § 99-35-103 (Rev. 1994).

1135. This statute enumerates no right to appeal an improper sentence. However, the statute has been
interpreted to permit the State to argue in a cross-gpped that a defendant had improperly been given alife
sentence by the trid court when the jury had returned a degth sentence. Abram v. State, 606 So. 2d 1015,
1038 (Miss. 1992). The supreme court reversed the conviction because of an evidentiary error, but also
declared that the judge erred as to the sentence of life imprisonment. Whether the court would have
reversed solely for resentencing was not factudly at issue. The Abram court cited gpprovingly a precedent
in which the conviction was affirmed on direct gpped, but "unfortunatdy for the appelant, we are
compelled to decide the question of law presented by the exception of the sate to the action of the court
below in setting aside the firgt sentence” Thomas v. State, 73 Miss. 46, 49, 19 So. 195 (1895) (cited in
Abram, 606 So. 2d at 1038). The court interpreted the predecessor to section 99-35-103(c) to require the
supreme court to decide dl legal questions raised by the State which were properly preserved in the record.
The "purpose of the Satute was to provide an inexpensive, summary, Smple method of cross gpped for the
date” in appropriate cases. Thomas, 73 Miss. at 49. In Thomas, the court found that the defendant had
improperly been sentenced for a misdemeanor and the case was remanded for sentencing for afdony. Id.
at 50.



1136. Since the State may cross-apped the sentencing error, may the proper sentence be entered either on
gpped or on aremand for that purpose? There is no per se conditutiond infirmity to dtering acrimina
sentence in away detrimental to a defendant. A defendant may properly receive a higher sentence at a
retrid following an gopellate reversal. North Carolina v. Pearce, 395 U.S. 711, 719-20 (1969). The
"Condtitution does not require that sentencing should be a game in which awrong move by the judge means
immunity for the prisoner.” Bozza v. United Sates, 330 U.S. 160, 166-67 (1947). In other words, thereis
no double jeopardy or other congtitutionally-created entitlement for a defendant never to receive a higher
sentence than the first one imposed. However, the higher sentence must not be the result of the State's
attempt to pendize a defendant for gppedling. Pearce, 395 U.S. at 725-26. Absent vindictiveness, the
higher sentence is one of the possible results of the defendant's recaiving what he requested: anew trid.

1137. There may be aproblem if the defendant's conviction is affirmed but nonetheless the sentence is
increased. Even though the firgt sentence impaosed is not the equivaent of an acquittal of alonger sentence,
adefendant mugt still be on notice that a sentence may not be find. United States v. DiFrancesco, 449
U.S. 117, 136-38 (1980). If a defendant has appedled but did not have notice that hisinitid sentence could
be changed even if helost the gpped, then he had an "expectation of findity" to the sentence that cannot be
symied. Id. at 137.

1138. Winston had no notice that the sentence was being contested on appedl. Aswas held in a case after
DiFrancesco, if a State's satutes did not allow for review of sentences, then a defendant’s expectation of
findity in his sentence could not be thwarted by increasing the severity due to an error discovered on
appedl. Pennsylvania v. Goldhammer, 474 U.S. 28, 30-31 (1985). The Supreme Court has stated that
thereis no "expectation of findity in his sentence until the apped is concluded or the time to goped has
expired.” DiFrancesco, 449 U.S. at 136. The "time to apped has expired” as to the sentence issue when
the State did not cross-appedl.

1139. The double jeopardy concept that is applicable isthat there is"abar against repeated attempts to
convict, with consequent subjection of the defendant to embarrassment, expense, anxiety, and insecurity,
and the possibility that he may be found guilty even though innocent.” Id. a 136. Thereisno invdid
extenson of the period of anxiety and uncertainty when the State is exercising its statutory appdlate rightsto
contest a sentence. 1d. Section 99-35-103(c) as interpreted in Abram is a statutory appellate procedure for
review of a sentence. Thus Winston would have been on notice of the State's right to seek review, except,
of course, the State did not exercise that right.

140. Thet failure gets usto the final question, whether "plain error” can be used to correct improperly low
sentences. Two court rules discuss the plain error principle. An evidentiary rule permits a court to take
"notice of plain errors affecting substantia rights athough they were not brought to the attention of the
court." M.R.E. 103(d). An gppellate rule prohibits the court from considering issues not raised in briefs,
with the exception of noticing "aplain error not identified or distinctly specified.” M.RA.P. 28 (8)(3). A
definition of "plain error" has been difficult, because much like other difficult concepts, it is more easlly
recognized when seen than it is described in the abstract. The Mississippi Supreme Court has said that error
is"plan’only if it "affects subgtantid rights of the defendants.” Grubb v. State, 584 So. 2d 786, 789 (Miss.
1991). Though that language refersto rights of defendants and not the State, the cases have only involved
defendants rights. Thus the court's language need not be read to have rgected an issue that was not even
raised, namely, plain error that benefits the State.



741. Case law has devel oped under the federa version of M.R.E. 103(d) and the ana ogous wording of
Federd Crimind Rule 52(b) ("Plain errors or defects affecting substantid rights may be noticed. . . ."). At its
broadest the rule has been interpreted to include anything that "serioudy affects the fairness, integrity, or
public reputation of judicid proceedings” United Sates v. Olano, 507 U.S. 725, 732 (1993) (quoting
United States v. Atkinson, 297 U.S. 157, 160 (1936)). Letting mandatory sentencing statutes be ignored
does affect the integrity and reputation of judicia proceedings.

142. Even if the reputation of the courtsis affected by an illegdly lenient sentence, there still must be a
condtitutional or Statutory provision or an inherent power that allows the sentence to be corrected et this
gage. | cannot find any. For example, after the term of acircuit court has passed, the trid judge no longer
has authority to amend a sentence. Harrigill v. State, 403 So. 2d 867, 869 (Miss. 1981). Onceacaseis
appeded and affirmed, no court "has power to Smply review a case and decide whether or not the origina
sentence should be amended in any way. Any atempt to do soisanullity.” Id. These principles have
recently been reiterated. Mississippi Comm'n on Judicial Performance v. Russell, 691 So. 2d 929, 937
(Miss. 1997). Other than on direct gpped in which the issueis raised, we find no means by which an
illegdly low sentence can be corrected.

143. Anillegdly high sentence may be chalenged by an inmate even &fter an apped under the Posi-
Conviction Rdlief Act, but the Act grants the State no converse privileges. Miss. Code Ann. § 99-39-1 et
seg. (Rev. 1994). The supreme court has recently noted that afelon's "right to be free from an illega
sentence has been found to be fundamenta™ and the court has " carved an exception to these procedurd
bars' under the post-conviction relief statutes to permit a correction at any time. Sneed v. State, No. 97-
CP-00531-SCT. 111 (Miss. Sept. 17, 1998); see also Smith v. Sate, 477 So.2d 191, 195-96 (Miss.
1985). The fundamentd rights concept has never to my knowledge been extended to interests of the State
and society. Those interests are fundamentd to awel-ordered society. Their protection during crimina
prosecutions has dway's been through the vigilance of the State's officiasin seeking review in the normal
procedura course. The norma procedural course, which only permits the State to cross-gpped this
sentencing error, would have dlowed Wington to control the risk of subjecting himsdif to the possibility of a
life sentence by deciding whether to dismiss his gpped once the State raised the issue in its reponsve

papers.

7144. Other states have faced thisissue of whether plain error can address an improperly low sentence.
Louisana has answered in the negetive. After discussing statutes and court rules for reviewing both assigned
and plain errors (caled "patent” in Louisana), the supreme court held that it could "correct a patent error
when the matter is otherwise properly before the court on appesl, but thereisno coda or statutory
authority for an appellate court to search the record for patent sentencing errors to the detriment of the only
party who sought review by the appellate court.” State v. Fraser, 484 So. 2d 122, 124 (La. 1986).
Among the reasons for the conclusion were these:

1) Correcting patent error "when the error is favorable to the appelant, is contrary to the basic
precepts of appellate practice and procedure, because a sole appellant's position should not be
worsened by having appeded.” Id. at 125.

2) The appdlate court should maintain both the appearance and even more importantly the redlity of
impartidity, which islost when the court " supplies an objection to the prosecutor who has not
complained” of the error. 1d.



3) The due process implications of "chilling" the exercise of gppellate rights were not considered
because the decison was reached on different grounds. Id. at 124 n.6.

1145. The Arizona Supreme Court arrived at the same concluson in State v. Dawson, 792 P.2d 741 (Ariz.
1990). It firgt held that it is only through statutory or congtitutional provisions that an gppellate court has
jurisdiction over any case or part of acase. Id. at 743. A jurisdictiond prerequisite for a party to raise an
issueisto file anotice of apped or cross-apped. Id. If nether party appeds, acrimind judgment becomes
fina except to the extent reviewable by post-judgment procedures. Id. at 746. Absent a notice of cross-
appedl attacking the sentence, correcting errors benefitting the defendant in the sentence is procedurdly
barred. Id. "Obvioudy, ajudgment not gppeded from cannot be corrected by an appellate court no matter
how blatantly and publicly the error appears on the face of the record.” 1d. Thereis, in other words, no
inherent power to correct a too-lenient sentence unless the leniency has been apped ed.

146. 1 find no mechanism by which the sentence error would be correctable had Winston not appeded, at
least not after the term of circuit court expired. As the supreme court said in another capita rape conviction,
defense counsdl "would not gpped this case and assign as error [the sentencing issue] if he was aware that
the case might be reversed and remanded for consideration of imposing the deeth pendty.” Williams v.
Sate, 427 So. 2d 100, 105 n. 1 (Miss. 1983). Since the sentence issue was not raised on appeal, Winston
had a reasonable expectation that unless the conviction was reversed, the sentence wasfinal.

147. | summarize these points. "Plain error” in the normd crimina appeal recognizes an issue beneficid to
the appellant or cross-appellant that was not preserved properly at tria and may even not have been
rased here. Yet it is dill an issue beneficia to a party who has gppeded. When an appellee does not cross-
apped, that party is accepting the judgment with al its flaws. The State must "prosecute an apped” under
Section 99-35-103 (c), which requires the State formally to present itsissue. We cannot raise an unraised
issue to assst a party not seeking assistance.

148. Crimind cases are not agame, and the rules must not be weighted unfarly in favor of the defense or
the State. The serious business of determining guilt and sentence is controlled by rules that contemplate
reasonableness and predictability. For an gppdlate court on its own motion to inject an issue adverse to the
defense that was not raised by the State, when earlier knowledge of the point would have adlowed the
defense to weigh itsimpact and avoid it dtogether if desired, tends to make the court a participant and not
just animpartid arbiter.

149. Notice to the defendant of what is at stake in proceedings isimportant for double jeopardy purposes.
Thereisan "expectation of findity in hissentence.. . . [once] the time to apped has expired.” DiFrancesco,
449 U.S. at 136. Whatever dse an "expectation of findity" might mean, it covers Wington's bdlief that since
the State did not cross-gpped and since he has served amost haf his sentence (gpparently Winston has
been in custody and was not released on appea bond), that his sentence was a settled issue. We do not
have the power to undermine that findlity.

MCMILLIN, P.J., COLEMAN, AND KING, JJ., JOIN THIS SEPARATE OPINION.

1. We recognize that an amendment, effective July 1, 1998, rewrote this section.



