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EN BANC.

SMITH, JUSTICE, FOR THE COURT:

L. This case arises from the conflict engendered by a zoning ordinance involving economic and patriotic
incentives on one hand and the desire to be free of restrictions on one's private property on the other. The
Lowndes County Board of Supervisors adopted a zoning ordinance in an effort to help keep the Columbus
Air Force Base open. Property ownersin that area argue that the ordinance was adopted in violation of the
applicable statutes and their due process rights. The Court of Appeds found that the gpplicable Satutes
were sufficiently followed so that the property owners received the required notice, but the circuit court
failed to address the fundamenta question of whether the zoning ordinance amounted to ataking of private
property, and remanded the case for a determination of this question as to each property owner. We
granted certiorari on this question of first impression, and after due congderation find that the judgment of



the Court of Appeds should be affirmed.
l.

2. Atits March 11, 1994 meeting the Lowndes County Board of Supervisors established an Airport
Zoning Commisson Board ("Zoning Commisson’). The Zoning Commission was established for the
purpose of evauating the need for zoning regulations to limit the development of property in the flight path
of arcraft using the Columbus Air Force Base ("CAFB"). At that time another round of military base
closures was scheduled to take place and it was believed that enactment of azoning ordinance for the
property around CAFB would be afactor in favor of keeping CAFB open. The Zoning Commission was
charged with making factud findings regarding the need for zoning regulation, including conducting public
hearings to alow comments from Lowndes County residents.

113. After its organizationad meeting the Zoning Commission held four additiona meetings, dl of which were
open to the public. During the course of its four public meetings the Zoning Commission entertained
comments from citizens regarding their concerns about zoning reguletion in the CAFB area. At itsfind
mesting on June 15, 1994, the Zoning Commission voted to recommend to the Board of Supervisors that
zoning regulations regtricting the development of property in the flight path of aircraft usng CAFB be
adopted. The geographic areas in which the Zoning Commission recommended limiting devel opment were
the same as those previoudy identified in a Department of the Air Force "Air Ingtdlation Compatible Use
Zone" report ("AICUZ") concerning CAFB.

4. On August 1, 1994, the Lowndes County Board of Supervisors held a public hearing to consider the
zoning ordinance recommended by the Zoning Commission. After recaiving public comment the Board of
Supervisors took the matter under advisement. At its next regular meeting, on August 15, 1994, the Board
of Supervisors adopted the Columbus Air Force Base Air Ingtdlation Compatible Use Zoning Ordinance
("Zoning Ordinance"). The property owners affected by the Zoning Ordinance, Citizens for Equa Property
Rights ("CEPR"), gppeded the adoption of the Zoning Ordinance to the Lowndes County Circuit Court.

5. By decision entered on December 7, 1995, the circuit court found first that the Board of Supervisors
and the Zoning Commission were in "substantia compliance” with procedura requisites for adoption of a
zoning ordinance and therefore the Zoning Ordinance was "declared to be validly adopted.” The circuit
court next found that restricted use of the property in question mandated by the Zoning Ordinance "without
compensation, may result in ataking of or damage to red property prohibited by the United States
Condtitution aswell asthe Missssppi Condtitution.” The circuit court noted that the Board of Supervisors
had failed to make any finding as to the possible damage suffered by each property owner. The circuit court
remanded the matter to the Board of Supervisors, ordering that

[t]he Board shdl hold an evidentiary hearing with respect to each parcel of land proposed to be
affected by the ordinance with the proper notice to each owner. At this hearing the Board shal fully
determine the zoning for each parcd to be affected. Next the Board shdl by evidence determine
whether or not the property owners real property has been affected to such extent that application of
the ordinance would affect ataking of or damage to the land under the gpplicable federd and Sate
lega standards. Should the Board find ataking of or damage to the land as defined by the Mississippi
or United States Congtitution would occur, then the Board shdl, either by purchase, grant or
condemnation as required by law, compensate the land owners for same prior to enforcement of the
ordinance. Should the Board find no taking will occur, and the land owners take exception to such



finding, the land owner will have a Satutory right to gpped that decision or file an action for inverse
condemnation and other relief, or both, as the facts may warrant.

The circuit court stayed enforcement of the Zoning Ordinance until the Board of Supervisors had complied
with its ruling.

6. CEPR's apped from the circuit court's ruling was assigned to the Court of Appeds. The Court of
Appeds agreed with the circuit court that the Zoning Commission complied with the Open Mestings Act;
that the Zoning Commission was in compliance with reporting and public hearing requirements of Miss.
Code Ann. § 61-7-13 and that the Board of Supervisors voted on the Zoning Ordinance in compliance
with Miss Code Ann. § 61-7-11; and that Board of Supervisors had found that an airport hazard existed
before they adopted the Zoning Ordinance as required by Miss. Code Ann. 8 61-7-7. The Court of
Appeds disagreed with the circuit court on the taking issue, finding that the circuit court should have
decided the question instead of remanding the matter to the Board of Supervisors. The Court of Appeds
ordered the matter remanded to the circuit court so that it could decide this matter, by separate trids if

necessary.
.

7. CEPR firg argues that the Zoning Commisson falled to comply with the requirements of the Open
Mestings Act. The Court of Appedls found that (1) the Open Meetings Act was gpplicable to the Zoning
Commission; (2) there was not strict adherence to the Open Meetings Act; (3) there was substantia
compliance with the Open Mestings Act, which was sufficient in the abosence of prgudice resulting from the
lack of compliance.

118. CEPR specificaly cites Miss. Code Ann. § 25-41-11 (1991), which statesin part:

Minutes shdl be kept of al meetings of a public body, whether in open or executive session, showing
the members present and absent; the date, time and place of the meeting; an accurate recording of
any find actions taken at such meseting; and arecord, by individua member, of any votes taken; and
any other information that the public body requests be included or reflected in the minutes. The
minutes shall be recorded within a reasonable time not to exceed thirty (30) days after recess or
adjournment and shadl be open to public ingpection during regular business hours.

9. CEPR dleges that the minutes of the first meeting of the Zoning Commission, held on April 14, 1994,
and dl subsequent meetings were not recorded within thirty days. CEPR dtates that these minutes were
recorded by the Board of Supervisors on June 24, 1994. CEPR next aleges that the minutes of the April
28, 1994 mesting show that the Open Meetings Act was not complied with as to earlier meetings. Third,
CEPR dleges that the Zoning Commission failed to follow 8§ 25-41-13(2), and failed to "spread upon its
minutes the times and places and the procedures by which dl of its meetings are to be hed.”

110. Asto the firg dlegation, the minutes and recommendations of the Zoning Commisson, which met on
April 14, April 28, May 12, May 20 and June 15,1994, were accepted and made part of the Board of
Supervisors minutesin its June 24, 1994 mesting.

111. Asto the second alegation, in the April 28 meeting a Mr. Holtman asked about minutes to the earlier
meseting, and there is no answer in the minutes to Mr. Holtman's question. Asto the third alegetion, the
Zoning Commission did nat, at itsfirst regular or pecid meeting, "spread upon its minutes the times and



places and the procedures by which dl of its meetings are to be held.”

112. CEPR argues that strict complianceis required as to notice and hearings for adoption of ordinances.
However, in Shipman v. North Panola Consolidated School District, 641 So.2d 1106 (Miss. 1994),
this Court stated that failure to comply with the Open Meetings Act did not make actions taken at the
meseting in question a nullity. There was some mention a one of the meetings that CEPR had attempted to
obtain relief in the chancery court concerning these violations, as provided in the Open Mestings Act, but no
orders from any chancery court were made a part of this record. Under these circumstances we find no
reversble error on thisissue.

113. Next CEPR argues that the requirements of Miss. Code Ann. § 61-7-13 (1996) were not followed.
Section 61-7-13 states:

Prior to theinitid zoning of any arport hazard area under this chapter, the politica subdivison or joint
arport zoning board which is to adopt the regulations shal gppoint a commission, to be known asthe
arport zoning commission, to recommend the boundaries of the various zones to be established and
the regulations to be adopted therefor. Such commission shal make a preiminary report and hold
public hearings thereon before submitting its find report, and the legidative body of the politica
subdivision or thejoint airport zoning board shal not hold its public hearings or take other action until
it has recaived the find report of such commission. Where acity plan commission or comprehensive
zoning commission dready exidts, it may be gppointed as the arport zoning commission.

The dtatute requires that the Zoning Commission recommend boundaries and regulationsin the proposed
zoning ordinance; make a preliminary report; hold public hearings thereon; and submit afina report to the
Board of Supervisors. The Zoning Commission in this case made recommendations and held severd public
hearings. The Board of Supervisors accepted the Zoning Commission's recommendations and minutes. The
record does not show that the Zoning Commission produced a document amounting to a preliminary report
or fina report. The Court of Appesls found that § 61-7-13 was not clear asto the form of the required
reports, and the intent of the statute had been complied with.

114. CEPR dso dleges that the zoning ordinance was adopted without the requisite finding, under 8§ 61-7-
7, that an airport hazard existed in the arealin question. Section 61-7-7(1) (1996) statesin part:

In order to prevent the creation or establishment of airport hazards, every politica subdivision having
an arport hazard within its territoria limits may adopt, administer, and enforce under the police power
and in the manner and upon the conditions prescribed in this chapter, airport zoning regulations for
such airport hazard area.

An arport hazard "means any structure or tree or use of land which obstructs the airgpace required for the
flight of arcraft in landing or taking-off at any arport or is otherwise hazardous to such landing or taking-off
of arcraft." Miss. Code Ann. 8 61-7-3(2)(1996). There was no explicit finding by the Board of
Supervisorsthat such a hazard existed. Section 101 of the Zoning Ordinance provides.

The purpose of this ordinance isto preserve and promote the public hedlth, public safety, and generd
welfare of the inhabitants of Lowndes County, Mississippi, by controlling the creation or establishment
of arport hazards and the imination, removal, ateration, mitigation, or marking and lighting of



exiding arport hazards.
The Court of Appedsfound that Section 101 was sufficient proof that an airport hazard existed.

1115. This Court gtated the following in City of Jackson v. Freeman-Howie, Inc., 239 Miss. 84, 94, 121
S0.2d 120, 124 (1960):

A zoning ordinance, to be vaid, must be pursuant to, and in subgtantia conformity with, the zoning
datute authorizing it. It isinvalid to the extent of its incongstency with the statute. The statutory
methods of amendment must be followed.

CEPR cites saverd cases for the proposition that zoning requirements must be construed literdly and
drictly. See Gatlin v. Cook, 380 So.2d 236 (Miss. 1980)(city council could not remand petition to rezone
to planning board absent atutory authority); City of Carthage v. Walters, 375 So.2d 228 (Miss. 1979)
(zoning ordinance was not effective until Sx years after adoption because of failure to publish in newspaper
asrequired by statute); Morrisv. City of Columbia, 184 Miss. 342, 186 So. 292 (1939)(failure to
comply with requirement of adoption of comprehensive plan of zoning before publishing notice of intention
of adoption of zoning ordinance rendered subsequently adopted zoning ordinance void). On the other hand,
this Court has aso stated that mere procedurd irregulaitieswill not invalidate a zoning law unless there has
been a"subgtantid falure to conform to the law's formdities. . . ." Luter v. Oakhurst Assocs., Ltd., 529
So.2d 889, 894 (Miss. 1988).

116. Strict compliance with statutory requirements is dways the best course; however, we find that there
has not been a substantia failure to conform to the zoning prerequisites as mandated by the Statutesin
question. The areato be zoned as well asthelevel of redtriction proposed in the Zoning Ordinance was a
meatter of public record at the early stages of this controversy. We further find that 8 61-7-7 does not
contemplate that every exigting airport zoning hazard in the affected area be identified before such an
ordinance may be adopted. Thisissue is without merit.

V.

7117. Findly CEPR argues that the Court of Apped's decison isin conflict with this Court's decison in
Jackson Municipal Airport Authority v. Evans, 191 So.2d 126 (Miss. 1966). In 1959 the City of
Jackson adopted an airport zoning ordinance. Subsequently the City aleged that property owners had
alowed fifteen trees to grow beyond the maximum height alowed in the zoned area. The City filed uit,
asking that the property owners be ordered to top or remove the offending trees. The chancery court found
in favor of the property owners. This Court affirmed, finding that the City and the Airport Authority,

under the guise of a perhaps otherwise valid zoning order have so interfered with and restricted the
use and enjoyment of Defendant-Appellees private property asto condtitute a taking or damaging
thereof for public use without due compensation being first made as required in Section 17 of the
Condtitution of the State of Missssippi.

Evans, 191 So.2d at 133. The Court specifically noted in Evans that the vdidity of the zoning ordinancein
question was not at issue. Wefind that Evans is not applicable, asit isin adifferent procedura posture
than this case, and there is no proof in this record as to any aleged specific instance of an action amounting
to ataking.



118. CEPR argues that the Court of Appedls should have decided the taking issue as this Court did in
Evans instead sending of the matter back to the circuit court for trids, which, as CEPR dates, "wasin the
nature of an gppellate proceeding.” This question was presented to the circuit court, acting in thiscase asan
appd late court. See Woodland Hills Conservation Ass n v. City of Jackson, 443 So.2d 1173 (Miss.
1983)(zoning power is generdly legidative with judicia review redricted). The circuit court Sated that the
ordinance may have resulted in ataking, but the Board of Supervisors failed to make such afinding. We
find that the circuit court's role as an appellate court in this type of case must be viewed in light of Miss.
Code Ann. 8§ 61-7-25, which states in part:

In any casein which airport zoning regulations adopted under this chapter, dthough generaly
reasonable, are held by a court to interfere with the use or enjoyment of a particular structure or
parce of land to such an extent, or to be so onerousin their application to such a structure or parcel
of land, as to conditute a taking or deprivation of that property in violation of the condtitution of this
date or the Condtitution of the United States, such holding shdl not affect the application of such
regulations to other structures and parcels of land.

Section 61-7-25 (1996) contemplates aparcel by parce determination of whether ataking has occurred,
asthe Court of Appealss decison would alow. The results of the Court of Appeds opinion is correct.
However, we find that a different procedure should be applied. Section 61-7-25 requires that the decison
on taking be made by a court. We find that the Court of Appedalss decision to remand this matter to the
circuit court for decison comports with the requirements of 8§ 61-7-25. On remand the circuit court is
ingructed to conduct a hearing to determine whether ataking has occurred. If the circuit court finds that a
taking has occurred, asto any of the properties affected by the Zoning Ordinance, then Lowndes County
may invoke the acquisition procedures authorized under Miss. Code Ann. § 61-7-29 (1996) "as may be
necessary to effectuate the purposes of this chapter." The judgment of the Court of Appedsis affirmed.

119. THE JUDGMENT OF THE COURT OF APPEALSISAFFIRMED. REMANDED FOR
PROCEEDINGS CONSISTENT WITH THIS OPINION.

SULLIVAN AND PITTMAN, P.JJ., BANKS, McRAE, ROBERTS, MILLSAND WALLER,
JJ., CONCUR. PRATHER, C.J., NOT PARTICIPATING.



