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SULLIVAN, PRESIDING JUSTICE, FOR THE COURT:

PART ONE

1. Thisisadirect apped from the conviction of Tommie Weatherspoon for possession of cocaine. Trid
was held on August 12, 1996, where at its conclusion the jury returned a verdict of guilty. After reviewing
the presentence report and hearing the defendant, the circuit court sentenced Weatherspoon on August 15,
1996, to aterm of three yearsin the custody of the Mississppi Department of Corrections.

112. Weatherspoon was indicted during the 1995 September Term of the Circuit Court of Madison County
for possession of the controlled substance cocaine. Prior to tria, Richard Food, appointed counsel for
Weatherspoon, filed two motions, one requesting the circuit court to order Weatherspoon and the arresting
officer to take a polygraph test and the second requesting the circuit court to provide funds for afingerprint
expert for Weatherspoon. On June 20, 1996, both of these motions were denied.

3. At trid the three witnesses who testified on behdf of the State were the arresting officer, a narcotics



investigator for the Canton Police Department, and a crime lab expert employed by the Missssippi Crime
Laboratory. On behdf of the defense, Weatherspoon testified aong with two other witnesses that were
present at the scene when the arrest took place. Following the conviction and sentencing, Westherspoon
moved for a Judgment notwithstanding the verdict or in the dternative a new trid assarting the same issues
that are now presented for this Court's consideration. This motion was denied on November 5, 1996. Soon
after, Weetherspoon filed his notice of gpped.

STATEMENT OF THE LAW

THE TRIAL COURT ERRED WHEN IT DENIED THE APPELLANT THE FUNDSFOR A
FINGERPRINT EXPERT TO EXAMINE THE "MATCHBOXES' FOR HIS
FINGERPRINTS.

4. Office Wyman, the arresting officer of the defendant, testified as follows &t trid:
Q. Would you tdl the jury, please, what happened once you were sent out on that cal?

A. Okay. | proceeded to Walnut and Dinkins Street. | proceeded over there, and we'd had severd
cdlsin the area about shotsfired. And upon arriva on the scene, there were - - there were severa
black maes standing beside a car in the generd areathat | was sent to. So | stopped my car, caled
out, and asked them if they had seen anybody fire awesgpon or if anything was going on. And one of
the people out there was the Defendant, Tommie Weetherspoon. And I'd asked him, and he had told
me that he hadn't seen anything. And he had his hands in his pocket. He had on, like, ajacket. And |
asked Mr. Weatherspoon to take his hands out of his pocket because, you know, I'm here on agun
cdl, | explained to him, for my safety and his. So he took his hands out. And I'm - - he was - - there
was another man standing beside him, and | was spesking to him. And as | did, Tommie reached in
his pocket, in hisright pocket with hisright hand, pulled out - - pulled it out and tossed two
matchboxes into a ditch. And at that time my backup arrived, and | asked Mr. Weatherspoon to
place his hands on the car, and | cuffed him. And | asked my backup officer, Officer Owens, Robert
Owens, to day there, right there where those boxes, where | saw him toss them and to watch them. |
took Mr. Weatherspoon and placed himin the car after | searched him and went back and
retrieved the boxes. And they had - - one of them had about 14 rocks of what appeared to be
crack cocaine. And the other box had residue of what appeared to be crack cocaine.

Q. At thetime you - - did you recover the boxes?

A.Yes, gr.

Q. And what did you do with them when you recovered them?
A. | turned them over to the narcotics agent, Officer Draine.

5. In the ingtant case, Officer Wyman testified that he saw the defendant throw the two matchboxes into
the ditch. The defendant denied having the two matchboxes. A fact issue for the jury to determine was thus
presented. Weatherspoon regquested and was denied a fingerprint expert to anayze the matchboxes and



thereby solve the factud dispute. However, it is questionable whether a fingerprint expert would have been
helpful in this case. First, common sense dictates the lay conclusion that matchboxes are unlikely to produce
areasonable, reliable print. Second, a"catch-22" stuation arises regardless of the findings deduced from an
andyss. If the defendant's prints had been found on the box, he would have used state funds to impeach
himsdf. The absence of matching fingerprints would prove nothing. The evidence would 4iill consst of
Officer Wyman's testimony baanced againgt the defendant’s denids. The jury question would remain.

6. We have previoudy addressed the issue of whether an expert should be appointed at the request of an
indigent defendant. In Johnson v. State, 529 So. 2d 577 (Miss.1988), we upheld the lower court's denia
of the defendant's request for a fingerprint expert. Writing for the Court, Justice Prather stated:

InJohnson 1, this Court noted that on this very issue, the U.S. Supreme Court |eft undisturbed this
Court's holding that the Congtitution does not require a sate to furnish an indigent defendant with
expert or investigative ass stance upon demand. [Johnson v. State, 476 So. 2d 1195, 1202 (Miss.
1985)](citing Caldwell v. Mississippi, 472 U.S. 320, 105 S.Ct. 2633, 86 L.Ed.2d 231(1985)). . .
. This Court weighs on a case by case basis whether the denia of expert assistance for an accused is
prgudicid to the assurance of afair trid and will grant relief only where the accused demondrates that
thetria court's abuse of discretion is 0 egregious as to deny him due process and where histrid was
thereby rendered fundamentdly unfair.

Johnson, 529 So. 2d at 589-90. Further, in Green v. State, 631 So. 2d 167 (Miss. 1994), we confirmed
our position regarding court gppointed experts by sating:

An indigent's right to defense expensesis 'conditioned upon a showing that such expenses are needed
to prepare and present an adequate defense.’ Ruffin v. State, 447 So. 2d 113, 118 (Miss. 1984).
Concrete reasons for requiring an expert must be provided by the accused. Hansen v. State, 592
So. 2d 114, 125 (Miss. 1991).

Green, 631 So. 2d at 171.

7. Higtorically, we have granted the trid court broad discretion in determining the need for court appointed
experts. As Justice Prather stated in Johnson:

Thereisno sngle test for determining whether the services of an investigator or an expert are
necessary; that decision will depend on the facts and circumstances of the particular case and must be
committed to the sound discretion of the court to which the request for expensesis directed.

Johnson, 529 So. 2d at 590 (quoting Ruffin v. State, 447 So. 2d 113, 118 (Miss. 1984)).

8. We must determine whether Weatherspoon was denied a fundamentally fair tria due to a clear abuse of
discretion by thetrid court. The State's sole witness during trid was Officer Wyman who testified thet he
observed Wesatherspoon toss two matchboxes into a ditch. Weatherspoon was given ample opportunity to
cross-examine Officer Wyman concerning his testimony. Weetherspoon rebutted Wyman by testifying that
the matchboxes did not belong to him. No expert was offered by the State to contradict Weatherspoon's
testimony. If the State had produced an expert at trid to substantiate the claims of Officer Wyman, then the
denid of an expert in support of the defendant’s testimony would require close examination. However,
Weatherspoon enjoyed full cross-examination of the State witness and adequately rebutted Officer
Wyman's testimony. Wegatherspoon's problem was credibility, not accessibility to expert assstance. No



judicid abuse of discretion occurred in thistrid.

119. Broad discretion concerning a decision whether or not to furnish funds to employ experts should remain
with the trid court. Under the factsin this case, we cannot fault the trid court determination that an expert
witness to andyze fingerprints was not necessary to the defense.

THE TRIAL COURT ERRED WHEN IT DENIED THE APPELLANT'SMOTION TO TAKE A
POLYGRAPH TEST, TO PROVIDE FUNDS THEREFORE AND TO REQUIRE THE
ARRESTING OFFICER TO SUBMIT TO A POLYGRAPH TEST.

1110. Wesatherspoon advances the argument that the tria court erred when it denied his motion to take a
polygraph test at the State's expense and require the arresting officer to take one aswell. Once again
Westherspoon citesto Ake v. Oklahoma, 470 U.S. 68, 76 (1985) in support of his argument that the
State mugt insure that the defendant has a meaningful chance to present his defense which he argues
includes providing the funds for a polygraph test. As explained earlier what the State must providein
assigting a defendant in the presentation of his defense is|eft to the sound discretion of the trid court on a
case by case basis.

111. The State correctly contends that even if Weatherspoon had taken a polygraph test, the results of the
test would not have been admissible into evidence. "It iswell settled that neither the fact of the taking of a
polygraph examination or the results of such an examingtion are admissibleinto evidence" Carr v. State,
655 So. 2d 824, 836 (Miss. 1995) (Roberts, J.) (quoting Garrett v. State, 549 So. 2d 1325, 1330
(Miss. 1989)); see also Miskelley v. State, 480 So. 2d 1104, 1108 (Miss. 1985); Pennington v. State,
437 So. 2d 37, 40 (Miss. 1983). It follows that since thistype of evidence isinadmissible, the trid court did
not abuse its discretion in denying Weatherspoon's request to take such atest at the public's expense or to
require the arresting officer to take one. Therefore, we find that Weatherspoon was not denied due process
by the proper denid of this motion by the lower court.

THE TRIAL COURT ERRED WHEN IT DENIED THE APPELLANT THE RIGHT TO
TESTIFY THAT HE HAD VOLUNTEERED TO TAKE A POLYGRAPH TEST
CONCERNING THE INDICTMENT AFTER THE STATE ATTACKED HISCREDIBILITY
DURING CROSS-EXAMINATION.

112. Wesatherspoon relies on Conner v. State, for the contention that the State is alowed to testify to the
willingness of one of its witnesses to take a polygraph test in order to bolster the testimony of its star
witness. Conner v. State, 632 So. 2d 1239, 1257-58 (Miss. 1993). In Conner, this Court did not find
reversible error when the tria court permitted the prosecution to introduce evidence concerning the
willingness of awitness for the State to take a lie detector test. 1d. at 1259. This Court held that the trial
court did not abuse its discretion when it dlowed the testimony in order to rehabilitate an impeached
witness. 1d. at 1259. In addition, dthough not cited by either party, in Lester v. State, this Court stated,
"However, in Conner, this Court stated that evidence of an offer to take a polygraph is only admissble to
support the credibility of awitness whose veracity has previoudy been attacked.” L ester v. State, 692 So.



2d 755, 787 (Miss. 1997) (citing Conner v. State, 632 So. 2d 1239, 1258 (Miss. 1993)). Recently, in
Manning v. State, No. 95-DP-00066-SCT, 1998 WL 334719 (Miss. June 25, 1998), relying on the
Conner decison, this Court held that the testimony of State's witness Earl Jordan that he had volunteered
to take a polygraph examination "was proper redirect after Jordan's credibility had been attacked on cross-
examination by the defense” Manning, 1998 WL 334719, at * 22.

1113. Upon careful condderation and further review, we find that testimony pertaining to a witnesss offer to
take a polygraph, whether it be awitness for the State or the defense, is not admissble at trid. To the extent
that this holding affects Conner v. State, Lester v. State, and Manning v. State, cited supra, those
cases are overruled. The record reflects that there was a bench conference where defense counsdl
acknowledged that he was about to get into testimony that would disclose that the defendant had offered to
take a polygraph test to shore up his position, the motion was made in atimely manner and was overruled
finding that the proffered testimony would not be proper evidence in this case. We agree it is not proper
evidence.

714. In Carr v. State, we quoted an earlier opinion by this Court that addressed the reasoning behind the
rule that forbids the admission of polygraph results. We Stated:

Itiswell settled that neither the fact of the taking of a polygraph examination or the results of such an
examindion are admissible into evidence. The supporting argument for inadmissibility isthe ideathat it
is relevant to establish neither consciousness of guilt, nor an attitude of innocence. If the fact that an
accused volunteered to subject himself to polygraph testing is revealed, it may be self serving
and destroy any value motivation, particularly if the accused knows that the test results are
inadmissible. However, to permit a jury to hear that the accused voluntarily submitted to a
polygraph test, without giving the results, may also work a prejudice to the accused. The jury
most likely would draw unwarranted inferences as the guilt or innocence of the defendant. Thus, the
rule of inadmissibility has vaid supporting andyss.

Carr, 655 So. 2d at 836 (quoting Garrett v. State, 549 So. 2d 1325, 1330 (Miss. 1989) (emphasis
added)). We find this reasoning to be persuasive not only with respect to the accused but dso to all
witnesses tegtifying on behdf of either the State or the defendant. In a case where testimony at trial was
admitted that reveded that the prosecution's key witness had voluntarily submitted to a lie detector test, this
Court stated:

The successful atempt by the prosecution by the means employed to implant in the minds of the jury
the impression that because the witness had voluntarily submitted to alie detector test prior to trid he
must perforce be testifying truthfully in the course of the trid, resulted, in effect, in the subditution of a
mechanical device, without fair opportunity for cross-examination, for the time-tested, time-tried, and
time-honored discretion of the judgment of ajury asto matters of credibility.

Mattox v. State, 240 Miss. 544, 561, 128 So. 2d 368, 373 (1961). Our holding today isin line with
previous decisons by this Court. See Mattox v. State, 240 Miss. at 555-62, 128 So. 2d. at 368-74
(halding that "neither the taking of alie detector test nor the result thereof should be admitted in evidence”);
Thomasv. State, 426 So. 2d 795, 795-96 (Miss. 1983) (warning not to allow testimony that defendant
took polygraph test on retria); Harrison v. State, 307 So. 2d 557, 562 (Miss. 1975) (reaffirming holding
that "neither the taking of alie detector test nor the result thereof is admissible as evidence”).



1115. Our holding today does not mean that every time evidence pertaining to awitnesss offer to take a
polygraph test or the mention of the witnesss refusd to take one is inadvertently admitted at trid reversd is
automaticaly required. "When, however, the rule as to admission is violated, the courts have generally
looked to the nature of the error and the circumstances attendant to its disclosure” Garrett, 549 So. 2d at
1330. For example, savera cases have not been reversed based on inadmissible evidence regarding the
offer to take a polygraph, or the refusd to take a polygraph, or that a witness passed a polygraph test. See
Pittman v. State, 236 Miss. 592, 111 So.2d 415 (1959) (unsolicited response by witness regarding
defendant being held injail to take a polygraph was not reversible error where the results were not
disclosed to the jury, the tria judge held that the evidence was not relevant, the motion for migtrid was not
timely, and the error could not have prgjudiced the defendant); Stringer v. State, 454 So. 2d 468 (Miss.
1984) (holding that the mere mention of the failure to submit to polygraph testing could not be reversible
when compared to the other evidence placed before the jury and the fact that defendant did not object to
the admission of the evidence); Garrett, 549 So. 2d a 1328-31 (finding that the inadvertent disclosure to
the jury of arelease Sgned by defendant stating that he had agreed to take a polygraph test did not unduly
influence the jury, "dthough error, it was not prgudicia requiring reversal under the facts and circumstances
of this casg"); Pennington, 437 So. 2d at 39-40 (holding that innuendo that prosecution witness passed
polygraph test does not require reversal since the defense failed to timely object). Whether or not the
admission of this type of inadmissible evidence requires reversad necessarily requires a case by case
andysis. However, it should be made clear that any evidence pertaining to awitnesss offer to take a
polygraph, refusa to take a polygraph test, the fact that awitness took a polygraph test or the results of a
polygraph test isinadmissible a trid by the State or by the defense.

PART TWO

WALLER, JUSTICE, FOR THE COURT:
V.

THE STATE COMMITTED REVERSIBLE ERROR DURING ITSCLOSING ARGUMENT
BY MAKING A CHALLENGE TO DEFENSE COUNSEL AND BY APPEALING TO THE
BIAS AND PREJUDICE OF THE JURORS.

1116. Wesetherspoon contends that the following remarks made by the State during closing argument were
improper, because they merely appealed to the bias and pregudice of the jury:

And its my job and what I'm doing here today is asking you to point the finger at this man and say,
hey, buddy, what are you doing on our streets with this crack cocaine in your pocket: Ask some
questions of him. What are you doing with thisin your pocket?

| seeit everyday. | seeit every drug trid we have. They walk through that door, St at that table, and
ask you to let them walk out of here. They havethe gdl to do it. And | have the gdll to ask you to find
them quilty for what they're doing wrong.

You see, | see- - also seethiseveryday. You see that rock? That's a murder. You see that rock?
That's a burglary. You see that rock? That's a rape. You see that rock? That's a kid born on
crack cocaine.



Mr. Flood: WEe're going to object to this, Y our Honor. WEe're going to object to that part of the
argument.

The Court; Sudtained.

Weatherspoon failed to move for amisgtrid or request that the judge admonish the jury to disregard the
comments. The dissent is correct in noting that an order to disregard would have cured any possible
prejudice. However, it isincumbent upon counsdl to move for amigtria or ask for an admonishment. See
Johnson v. State, 477 So.2d 196, 210 (Miss. 1985). For whatever reason, Weatherspoon did not take
this next step. We will not reverse the trid court based upon something that it was not asked to do.

1117. On apped to this Court, Weatherspoon aso objects to the following remarks made by the State
during its rebuttal dlosing argument:

Mr. Savant: You heard that alegations of wrongdoing, and | ask you to look back at the police
officers who testified here today. | ask you to look back at the lady from the Crime Lab who testified
here today. There was no wrongdoing in this case. I've been accused of wrongdoing, the State of
Missssppi has. Mr. Flood and | will take that up after court.

Again, again, if you want Tommie Wesatherspoon on the streets of Madison County, Missssippi,
possessing this poison, find him not guilty. | don't think you want that. 1'm asking you to find him
guilty. Thisis poison. He's guilty of possessng it. He's broken the law. Don't allow him to walk into
this courtroom and lie to you and tell you untruth after untruth.

Police officers have no reason to lie. Monica Artis has no reason to lie. | have no reason to lie. And
we have not lied to you today. The evidenceis before you. Find him guilty.

1118. Wesatherspoon asserts that the State made ingppropriate remarks in this portion of closing argument
by improperly challenging defendant’s counsel, expressing a persona opinion, and vouching for its own
truthfulness. The State correctly argues that none of these comments made in the find summation were
contemporaneoudy objected to. As aresult, we find that thisissue is proceduradly barred from review.
Johnson v. State, 477 So. 2d 196, 209-10 (Miss. 1985); Ratliff v. State, 313 So. 2d 386, 388 (Miss.
1975).

V.

THE CUMULATIVE EFFECT OF THE ABOVE ERRORSDENIED THE DEFENDANT A
FUNDAMENTALLY FAIR TRIAL.

1119. Weatherspoon asks this Court to reverse his conviction based upon the combined effect of dl of the
dleged erors a histrid, even if we find that no individud error requiresreversd in this case.

This Court may reverse a conviction and sentence based upon the cumulative effect of errors that
independently would not require reversd. Jenkinsv. State, 607 So.2d 1171, 1183-84 (Miss.
1992); Hansen v. State, 592 So.2d 114, 153 (Miss. 1991). However, where "there was no
reversible error in any part, so there is no reversible error to the whole."

Coleman v. State, 697 So.2d 777, 787 (Miss. 1997) (quoting McFeev. State, 511 So.2d 130, 136



(Miss. 1987)). Because we find no merit in any of Westherspoon's assgnments of error, we refuse to
reverse his conviction based upon cumuléative error.

120. CONVICTION OF POSSESSION OF COCAINE AND SENTENCE OF THREE (3)
YEARSIN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS
TOGETHER WITH THE PAYMENT OF ALL COURT COSTSAND FEESAFFIRMED.
APPELLANT ISGIVEN CREDIT FOR JAIL TIME SERVED.

PART ONE: ASSIGNMENTSOF ERROR I, [I AND I1l: SULLIVAN, PJ., PRATHER, C.J.,
PITTMAN, P.J., BANKS, McRAE, ROBERTS, MILLSAND WALLER, JJ., CONCUR.
SMITH, J., DISSENTSWITH SEPARATE WRITTEN OPINION.

PART TWO: ASSSGNMENTSOF ERROR IV AND V: WALLER, J., PRATHER, C.J,,
PITTMAN, PJ., ROBERTS, SMITH AND MILLS, JJ., CONCUR. SULLIVAN, P.J.,
DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY BANKS AND McRAE, JJ.

SULLIVAN, PRESIDING JUSTICE, DISSENTING ASTO PART TWO:

121. | disagree with the mgority's conclusion that Weatherspoon is procedurdly barred from raising as
error the State's improper comments during closing argument. The record reved s that his assertions on this
issue have merit, and | must therefore respectfully dissent.

{22. During closing argument, the prosecutor equated the rocks of crack cocaine to other crimes, such as
murder, rape, and burglary. The prosecutor's comments were a blatant attempt to inflame the jury. The
State argues that since Wesatherspoon's objection to the prosecutor's comments equating each rock of
cocaine was sustained, it fails to see the damage that Weatherspoon endured. Although the State is correct
that the objection was sustained by the trid court, the court failed to admonish the jury to disregard the
improper comments and avert any possible preudice. See Alexander v. State, 520 So. 2d 127, 131
(Miss. 1988); McFeev. State, 511 So. 2d 130, 135 (Miss. 1987) (holding no error when the trial judge
sustains an objection and ingtructs the jury to disregard the improper comment).

123. The State dso argues that the use of the cocaine on the street as the cause of other possible crimes
would have been a reasonable inference that could have been argued from the evidence. | disagree.
Whether thereis error based on improper prosecutoria comments must be determined from the facts and
circumstances of the particular case. Ladner v. State, 584 So. 2d 743, 754 (Miss. 1991) (citing
Peterson v. State, 357 So. 2d 113, 117 (Miss. 1978)). The test used by this Court to determine if
improper remarks by a prosecutor requires reversd isthis: ™. . .whether the natura and probable effect of
the improper argument of the prosecuting attorney isto create an unjust prejudice againgt the accused asto
result in adecison influenced by the prejudice so created.™ Ormond v. State, 599 So. 2d 951, 961 (Miss.
1992) (quoting Davis v. State, 530 So. 2d 694, 701 (Miss. 1988)). There islittle doubt that the above
quoted language was designed to dicit passion from the jury and create prejudice against Weatherspoon by
gating that each rock found in the matchbox represents atotdly different crime. Particularly since the case
rested completely on whom the jury believed, the improper comment that each rock represented a violent



crime may have resulted in a decison that was influenced by thisimproper comment. It was improper for
the digtrict atorney to inject other possible crimes into the closing argument.

24. | dso disagree with the mgjority's conclusion that Westherspoon's failure to object to the prosecutor's
improper vouching and challenge to defense counsd bars consideration of this issue on apped. This Court
has stated, "A trid error, however, involving violaion of a Conditutiona right may reach such serious
dimension, however, that this Court isrequired to address it, though first raised on apped.” Whigham v.
State, 611 So. 2d 988, 995 (Miss. 1992) (citing Brooks v. State, 209 Miss. 150, 46 So. 2d 94, 97
(1950)). Thereis no question that a defendant has a fundamentd right to afair trid. When various errors
may creste abias, prejudice and passion that denies this condtitutiond right then reversdl is required.

125. Although the outcome of the trid without the improper comments having been made may have been
the same, we should not affirm this conviction on mere speculation. The following language found in Griffin
v. State bears repeating:

.. .any person charged with a crime, under the Condtitution of this State, is entitled to betried ina
proceeding which is conducted by the prosecutor with dignity and propriety, free from name-cdling,
gratuitous insult and unnecessary inflammatory comment, repeated expressions of outrage, frequently
recurring and transparent appeals to the emotions of jurors, and other such unacceptable
conduct which this Court has repeatedly condemned. This Court cannot closeits eyesto
prosecutoria misconduct, condone it when it occurs, nor tolerate further recurrence.

In the front ranks of those who ingst upon compliance with the law should always be found the
attorneys whose duty it isto prosecute those who violate the law. When these officersfail to follow
the law, the whole plan for the adminigtration of judticefalls. It is difficult if not impossible for a
trial judge to assure an orderly fair trial without the cooperation of the prosecutor, and errors
occur which this Court cannot ignore. Cases must then be reversed and sent back for a new
trial, and thisis true without regard to whether the accused is guilty or innocent. . . .

Rule 5.01 and Rule 5.12 of the Uniform Crimina Rules of Circuit Court Practice require thet the
attorneys for the state, as well as defense counsel, conduct themselves with dignity and
decorum, treating the court, counsel, witnesses, and even the defendant, with professional
respect. The prosecuting attorneys did not so conduct themsdavesin thetria of this case. Thetrid
court is reminded that the rules require that no conduct interfering with or obstructing the
adminigtration of justice shdl be tolerated. When prosecutorid misconduct in the courtroom requires
the reversd of a case, that rule has been violated.

Griffin v. State, 557 So. 2d 542, 553 (Miss. 1990) (emphasis added). Severa of the comments made by
the didtrict attorney in the State's closing argument were improper. It cannot be said with any certainty that
these comments were harmless or that they did not in fact deny Weatherspoon of his fundamenta right to a
fair trid. Based on the foregoing andysis, | would reverse the conviction and remand for anew tria based
on this assgnment of error.

BANKSAND McRAE, JJ., JOIN THIS OPINION.



SMITH, JUSTICE, DISSENTING:

126. The mgority holds "that testimony pertaining to awitnesss offer to take a polygraph, whether it be a
witness for the State or the defense, is not admissible at trid." Mgority Opinion a 8. In so doing, the
mgority returnsthe law in Missssppi to its pre-Conner state. In Conner v. State, this Court held:

M.R.E. 608(b) states that once awitnesss integrity has been impugned,

[9]pecific instances of the conduct of awitness, for the purpose of ... supporting his credibility, ... may
... inthe discretion of the court, if probeative of truthfulness or untruthfulness, be inquired into on cross-
examinaion of the witness (1) concerning his character for truthfulness or untruthfulness, or (2)
concerning the character for truthfulness or untruthfulness of another witness as to which character the
witness being cross-examined has testified.

The second exception found in Rule 608(b) would applies[sic] in the instant case. When Detective
Brown tegtified about Stevens agreement to take a polygraph exam, the defense had dready
launched an attack on Stevens credibility. Further, Detective Brown was in the midst of testifying
about the means by which the police had sought to verify the truth of Stevens statement. The only
question remaining is whether an agreement to submit to alie detector test is "probative of truthfulness
or untruthfulness.” While the rdiability of lie detector results is subject to debate, it is probably true
that a person's willingness to submit to such atest, particularly where he haslittle to lose by not taking
it, tends to indicate that the person believes heisteling the truth. The person's subjective response
to the prospect of polygraphic examination, regardless of whether he takes one, amountsto
a specific instance of conduct which is probative on theissue of truthfulness.

Although this Court has never explicitly held that references to polygraph tests are admissble when
used to rehabilitate an impeached witness, the Court did find in Pittman v. State, 236 Miss. 592,
111 S0.2d 415 (1959), that a reference to such atest on redirect examination, where the results of
the test were not disclosed, did not amount to reversible error. See Pittman, 236 Miss. at 597-98,
111 So.2d at 417.

Conner v. State, 632 So.2d 1239, 1259 (Miss. 1993) (emphasis added). Conner is not a blanket
endorsement of dlowing polygraphs as evidence but rather only alows such on anarrow limited basisto
rehabilitation of an impeached witness. | can see no reason why this Court should sound the retreat from the
Conner pogtion.

127. Thus, | must agree with Weatherspoon's argument that fundamentd fairness requires that the defense
have the same opportunity as the State to rehabilitate an impeached witnesss testimony by showing that
sad witness was willing to take a polygraph test. In Conner, the witness being rehabilitated was the State's.
Here, the issue turns as Weatherspoon wants to rehabilitate his own testimony which the State has

attacked. Nothing in Conner specificdly limits reference to the witnesss willingness to take a polygraph test
to a State's witness nor should it.

928. Furthermore, in Lester v. State, this Court said in reference to Conner "that evidence of an offer to
take a polygraph is only admissible to support the credibility of a witness whose veracity has previoudy



been attacked." Lester v. State, 692 So.2d 755, 787 (Miss. 1997). Weatherspoon's credibility was
attacked by the State. | can see no reason why the defense should not be alowed to put on evidence that
Wesgtherspoon was willing to take a polygraph test to rehabilitate his testimony when this Court has alowed
the State to do so.

129. In Manning v. State, theissue arose again in regards to the impeachment of awitness for the State,
and relying on Conner, this Court said:

In the case before us, the prosecutor made no attempt to disclose to the jury whether atest was
actudly taken or what the results of the test were. He only dlicited that Jordan [ajailhouse snitch] had
volunteered to take one. Thiswas proper redirect after Jordan's credibility had been attacked on
cross-examination by the defense.

Manning v. State, No. 95-DP-00066-SCT, 1998 WL 334719, at * 22 (Miss. June 25, 1998). Again,
nothing in the rationae would preclude this Court from ruling that Weatherspoon should be dlowed the
same opportunity to rehabilitate his own attacked credibility by showing evidence of awillingnessto take a
polygraph test. In fact, fundamental fairness would require this Court to grant the defense the same
opportunity as has previoudy been granted to the State. The trid judgesin each of the above cases
properly followed and gpplied Conner. Thetria bench and bar should be able to rely upon this Court for
congstency in our opinions and not make radica departures from precedent within a reative short time.
State ex rel. Moore v. Molpus, 578 So.2d 624, 638 (Miss. 1991); Robertsv. Grafe Auto Co., Inc.,
653 So0.2d 250 (Miss. 1994) (Prather, P.J., dissenting opinion). By retreating from the Conner dictates the
magority has set the stage for the ultimate reversd of three death pendty convictions previoudy uphed by
this Court.

1130. Therefore, | would continue to adhere to Conner and its progeny and hold that a person's subjective
response to the prospect of polygraphic examination, regardless of whether he takes one, amountsto a
specific indance of conduct which is probative on the issue of truthfulness, irregardless of whether that
person is awitness for the State or the defense. Once awitnesss integrity has been impugned, evidence that
awitness was willing to take a polygraph should be admissble for the limited purpose of rehabilitating the
impeached witness,

131. I respectfully dissent.
MILLS, JUSTICE, CONCURRING IN PART AND DISSENTING IN PART:

1132. I concur in part with the mgority opinion. However, | dissent asto Issue IV and would dternatively
affirm the lower court.

THE CLOSING ARGUMENT IN THISCASE DID NOT CONSTITUTE REVERS BLE
ERROR

1133. The mgority opinion finds the following language by the didtrict attorney impermissible:
Y ou see that rock? That's a murder.

Y ou see that rock? That's a burglary.



Y ou seethat rock? That's arape.
Y ou see that rock? That's a kid born on crack cocaine.

1134. The defense timely objected to the above language and the trid court sustained the objection, but
failed to admonish the jury to disregard these comments. Nevertheless, even assuming these comments
were improper, they did not likely influence the outcome of thetrid.

1135. We should be hesitant to reverse a conviction on mere speculation. Significant proof existed in the
record to support the conviction of the defendant. The closing comments of the didtrict attorney were not

aufficiently untoward to support areversd of this case. | therefore respectfully dissent from the mgority
decison to reverse this case.

ROBERTS, J., JOINSTHISOPINION. SMITH, J., JOINSIN PART.



