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EN BANC.

ROBERTS, JUSTICE, FOR THE COURT:

STATEMENT OF THE CASE

1. On May 9, 1997, David Weigand (herinafter "David") filed a petition for modification of the custody
and vigtation order in effect with regard to his son, Paul Weigand (hereinafter "Paul™) in the Chancery Court
of Desoto County, Honorable Percy Lee Lynchard, Jr. presiding. Because the original divorce decree was
entered by the Digtrict Court of Shawnee County, Kansas, David petitioned the chancery court for
enrollment of aforeign divorce decree a the same time. The Opinion of the Court, denying the petition for
custody modification, was filed on June 17, 1997. In light of new evidence which David found quite
important to the case, he filed aMotion for New Tria and Motion to Alter or Amend Judgment, which was
heard on August 19, 1997. That motion was denied by the chancellor in an order filed on September 9,
1997. On October 9, 1997, David filed a Notice of Appeal. On December 8, 1997, David filed aMotion
For Injunctive Relief Pending Appedl with the chancery court. That motion was denied by the chancery



court in an Order filed on December 22, 1997. David asserts four issues on gpped to the Supreme Court:

|.WHETHER THISCOURT ISREQUIRED TO GIVE DEFERENCE TO THE
CHANCELLOR'SFINDING CONCERNING THE BEST INTEREST OF THE CHILD
WHEN THE CHANCELLOR RELIED ON AN ERRONEOUSVIEW OF THE LAW AND
MISAPPLIED THE ALBRIGHT FACTORS?

. WHETHER THE CHANCELLOR ERRED WHEN HE FOUND THAT
MODIFICATION OF CUSTODY WASNOT IN PAUL'SBEST INTEREST?

1. WHETHER THE CHANCELLOR'SSUA SPONTE ORDER THAT ALL
VISITATION BETWEEN DAVID AND PAUL OCCUR OUTSIDE THE PRESENCE OF
DAVID'SLIFE PARTNER ISLEGAL ERROR AND REQUIRESREVERSAL?

IV.WHETHER THE CHANCERY COURT'SRULING REQUIRESREVERSAL AND
AN IMMEDIATE TRANSFER OF CUSTODY OF PAUL TO HISFATHER, DAVID?

STATEMENT OF THE FACTS

2. On November 23, 1987, adivorce was awarded unto David by the Digtrict Court of Shawnee County,
Kansas, Divison 11, in Cause No. 87-D-8111. The Disgtrict Court awarded the joint legal custody of Paul
to both partieswith "residential custody” being aternated between the parties until such time as the minor
child reached school age. It further provided that at the time the minor child reached school age, the
resdential custody would be vested with David during the school year and with Machelle during the
remaining months. Subsequently, on June 2, 1988, an order modifying that decree was entered by the same
court whereby the parties were granted joint custody of the minor child with Machelle having the residentia
custody of the child. David is presently seeking modification of the prior decrees enrolled in this cause. The
requested relief by way of modification includes an award of full care, custody and control of the minor child
of the parties subject only to the reasonable and liberd rights of vigtation to Machelle, an order terminating
his duty of support payments for the benefit of Paul as earlier awarded, an assessment of support on behalf
of Machelle to be paid to him for the care, support and maintenance of the minor child and finaly an order
directing Machelle to turn over to David dl of Paul's persond property. At thetrid of this cause, David
testified and produced nine witnesses in support of his request for modification of the provisons of child
custody. Machelle tetified on her own behdf and called no other witnesses. Furthermore, it isimportant to
note that Machelle did not file a brief in response to David's apped to the Supreme Court; however, her
letter isin the nature of aresponse and is considered accordingly. Also, David does not dispute the
chancdllor's finding of facts. After athorough review of the record, this Court agrees with the chancdlor's
finding of facts and has adopted them.

3. David is aforty-one (41) year old resident of Lake Forest, Caifornia. He has resded in the state of
Cdifornia since January of 1994 and is employed as a property manager at thistime. Heresdesin afive
bedroom home in an upscae neighborhood and earns a gross annual salary of approximately $40,000.00.

4. Following the divorce of the partiesin 1987, the minor child resided with David for aperiod of less than
one year. At tha time, because he fdt that hislifestyle as a Single person was not conducive to the rearing
of aminor child, he relinquished physica custody of Paul to Machdle. David has throughout the post-
divorce period of hislife consstently exercised vigtation with Paul, having him a his home in Cdiforniafor



extended weeks during the summer. David expresses alove and affection for Paul which was unquestioned
by the chancdllor. He has seen to Paul's needs during the period of time in which Paul has lived with him by
furnishing him with not only the necessities of life, but dso providing him with certain luxuries induding
access and use of ahome computer which Paul enjoys, availability of an "800" number for the child to
contact him at any time he desires, accompanying the child to museums, dinners, shopping and amusement
parks as well as other extracurricular activities. He has cons stently encouraged Paul to develop hiswriting
skills for which the child shows atdent. David expressed a desire for Paul to receive the highest quality
education possible.

5. In anticipation of Paul coming to live with David, should David be successful in this modification, David
has remodeled and refurbished Paul's room at his home, thoroughly investigated the local school system as
well asalocal university, and purchased computer and word processing programs for Paul to enhance his
writing skills. David dso sought information concerning Paul's publication of short stories he has written,
which publication would enhance the possibility of Paul's admission to the university program.

116. David openly and frely admits to engaging in a homaosexud lifestyle for anumber of years. He presently
resdesin ajointly owned home with hislife partner of eight years, Wayne Fidds. Although prohibited from
marrying under Cdifornialaw, David and Wayne have entered into a living trust agreement and domestic
partnership agreement, holding themsalves out as a couple and describing their relationship as monogamous.
According to David, they regularly engage in homosexud activities which include both oral and and
intercourse. However, they described their sexud relaions, aswell asther open affections between each
other, at least in the presence of the child, to be discreet and performed only behind closed and locked
doors.

7. When Paul was examined in chambers by counsd for both parties as well as the chancdllor, he
acknowledged that he had been previoudy embarrassed when he appeared in public with both his father
and Wayne "while here in the South." He further indicated that a show of affection between the two might
bother him and "definitely would bother me" if any of his friends were present when that affection was
shown. While on vacation trips with his father and Wayne, Paul dept in the same hotdl room with the two,
deegping in his own bed while David and Wayne dept in the adjacent bed. Paul dso indicated that he would
be uncomfortable if he believed himsdf to be ahomaosexua because of hisrdigious beliefs. He sated thet
he believed the relationship between his father and Wayne was wrong.

118. Paul isan "A" student with no behaviora problems. He presently residesin the custody of his mother
and his stepfather, Jeff Houghton, formerly convicted of felony assault and theft in the state of Kansas. He
routinely attends the First Baptist Church in Horn Lake, Mississippi. Although of a sufficient age in which he
may voice a preference for the parent with whom he would desire to reside, Paul has expressed no clear
choice, tegtifying that he wanted to continue to reside with his mother yet he had a desire to live with his
father in Cdliforniaas well. However, Paul did testify thet if the recent stressin his home following his
sepfather's accident had not occurred, he would not have been interested in moving in with his father,
David.

9. David seeks a change of custody based upon a materia and substantia change in the circumstances of
the parties which adversaly affects Paul. In support of this he testified that the present custodia Stuetion is
exposing Paul to mental and emotiond abuse as a consequence of the volatile relationship between Paul's

mother and stepfather. As evidence David points to two separate incidents of domestic disturbance



involving Machdlle and Jeff. On November 4, 1996, Jeff was arrested for disturbance of family and smple
assault by the Horn Lake Police Department. This was aresult of a domestic disturbance occurring at the
home of the partiesin which Jeff caused physica injury to Machdle by striking her in the face. As aresult of
thisincident he was subsequently convicted by the municipa court on a charge of Smple assault after the
entry of apleaof guilty. Asaresult of thisincident, Jeff was sentenced to complete acourse in anger
management. Subsequently on January 11, 1997, Jeff was again arrested at the family home following an
adtercation between the parties. As aresult of that incident the charge of disturbance of family was
remanded and he was convicted of the charges of public drunk and maicious mischief. The use of dcohol
by him was aso present at thisincident.

1110. Both of the above incidents occurred while Paul was present and apparently greetly disturbed him. The
latter incident resulted in Paul himsalf summoning the police following a 911 emergency cdl. It is gpparent
from the testimony of Paul that the relationship between his mother and Jeff is explosive at times, but Paul
acknowledges that he has never persondly been physically abused by his stepfather.

111. Machdle testified in her own behaf. She testified that she had no idea that there was any problem
perceived by David in the custody arrangement until she received aletter of March 19, 1997, where David
indicated a desire to seek the physical custody of Paul. She further testified that she assisted Paul in school,
including extracurricular activities such asthe BETA club. She has in recent months begun sending Paul to
the First Baptist Church. Both she and Jeff, dong with Paul, attend regularly. Sheis employed at two
separate jobs, Wal-Mart and Federal Express, working an average of 50-52 hours per week at both jobs.
She admits that the time with the child is limited now because of her two jobs but has intentions of resigning
onein Augug of thisyear.

112. Machdlle admits that her relationship and home Situation with her current husband has placed agtrain
on her rdationship with Paul. In May of 1996 Jeff was serioudy injured in an automobile accident in
Memphis, Tennessee and has since been unable to work causing severe financid strain on the family asa
result of his absent income and excessive medicd hills. Jeff's depression because of his inability to work has
caused a dtrain on the relationship between both him and Machelle as wdll as he and the child.

11.3. Machelle acknowledged the two incidents as testified by David which involve the arrest of Jeff, but
believes them to be isolated incidents which she does not anticipate reoccurring. Sheis expecting her
second child and believes this her third marriage to be stable at thistime.

DISCUSSION OF THE ISSUES

|.WHETHER THISCOURT ISREQUIRED TO GIVE DEFERENCE TO THE
CHANCELLOR'SFINDING CONCERNING THE BEST INTEREST OF THE CHILD
WHEN THE CHANCELLOR RELIED ON AN ERRONEOUSVIEW OF THE LAW AND
MISAPPLIED THE ALBRIGHT FACTORS?

. WHETHER THE CHANCELLOR ERRED WHEN HE FOUND THAT
MODIFICATION OF CUSTODY WASNOT IN PAUL'SBEST INTEREST?

114. The sandard of review this Court invokes in a child custody case is well-settled. The review is"quite
limited in that the chancellor must be manifestly wrong, clearly erroneous, or apply an erroneous legd

standard in order for this court to reverse. Wright v. Stanley, 700 So. 2d 274, 280 (Miss.1997) (citing



Williams v. Williams, 656 So. 2d 325, 330 (Miss.1995)). This Court will not disturb the findings of a
chancdllor, ™. . . bethey of ultimate fact or of evidentiary fact,” when supported by substantia evidencein
the record. Smith v. Jones, 654 So. 2d 480, 485 (Miss.1995) (quoting Cooper v. Crabb, 587 So. 2d
236, 239 (Miss.1991)).

115. This Court has stated that: "[t]he prerequisites to a child custody modification are: (1) proving a
materia change in circumstances which adversdly affects the wefare of the child and (2) finding that the best
interest of the child requires the change of custody.” Smith v. Jones, 654 So. 2d 480, 486 (Miss.1995). In
order for this Court to say that the chancellor has not abused his discretion in these matters, there must be
aufficient evidence to support his conclusions. I d. This Court has dso noted that "[t]he ‘totality of the
circumstances must be considered.” Ash v. Ash, 622 So. 2d 1264, 1266 (Miss.1993) (citing Tucker v.
Tucker, 453 So. 2d 1294, 1297 (Miss.1984)).

126. "In dl child custody cases, the polestar consideration is the best interest of the child.” Sellersv.
Sellers, 638 So. 2d 481, 485 (Miss.1994). There are a number of factors that should be considered by
chancdlors in weighing decisons regarding custody:

The age of the child is ... but one factor to be considered. Age should carry no greater weight than
other factors to be considered, such as: hedth, and sex of the child; a determination of the parent that
has had the continuity of care prior to the separation; which has the best parenting skills and which has
the willingness and capecity to provide primary child care; the employment of the parent and
respongbilities of that employment; physica and menta health and age of the parents, emotiond ties
of parent and child; mord fitness of parents; the home, school and community record of the child; the
preference of the child at the age sufficient to express a preference by law; sability of home
environment and employment of each parent, and other factors reevant to the parent-child
relationship.

Id. (quoting Albright v. Albright, 437 So. 2d 1003, 1005 (Miss.1983)).

117. The lower court issued a thirty-page opinion in the case sub judice, of which twenty-eight pages were
devoted to the issue of Paul's custody. Having found that there had been a subgtantial and materia change
in circumstances which adversdly affected Paul's welfare, the chancellor addressed and analyzed each of the
Albright factors before determining that it was in the best interest of Paul to remain in the custody of his
mother, Machelle.

1118. The chancellor noted that Paul, being almost fourteen (14) years of age, was of such an age that he
could by gtatute express a preference for the parent with whom he wished to live, under certain conditions.
As Paul exhibited no specific preference, this factor is of some consequence, asit tends to support
maintaining the status quo. There was no testimonid or documentary evidence to suggest that the hedlth of
Paul favored ether parent. The chancellor noted that Machelle had continuoudly cared for Paul since 1988
and, thus this factor clearly rested with the mother. The chancdlor did not find that one parent had better
parenting skills than the other. This factor favored neither parent, but appears to support maintaining the
status quo as Paul expressed no opposition thereto.

1129. The chancellor dso noted that the employment responsbilities of Machelle hindered her relaionship
with Paul. Conversdly, he found that the employment responsibilities of David working an average work
week were more conducive to agood relaionship toward Paul leaving this factor in favor of David. The



chancellor found that both parties were in good physical condition.

1120. The chancellor found that both parents exhibit a greet love and affection for Paul which is reciproca
from the child to both parents. However, the factor of the home, school and community record of Paul lies
clearly in favor of Machelle because of the continuity of care which she has had with Paul. Thisis evidenced
by Paul's excdlling in school, participation in extracurricular activities as well as church attendance.

121. Because of the incidents of domestic violence, and the recent eviction of Machelle from her gpartment
complex as adirect result of that domestic violence, the gahility of the home lies more heavily with David.

22. The factor of the mord fitness of the parents did cause the greatest concern with the chancellor. David,
an admitted homosexua who lives with and engages in sexud activities with another an on aday-to-day
bas's, obvioudy has concerns that his homosexud activity and his show of affection between him and hislife
partner may, at least at this point in Paul's life, have an adverse effect upon Paul. He admitsthat a
heterosexud lifestyle would have no adverse effect, while acknowledging that a homosexud lifestyle or
homosexud activity may well have the opposite effect. The chancellor aso fet that David placed far too
much emphasis on Paul's own decisons without any guidance whatsoever. David further admitsthat an
open sign of affection between homosexud partnersis not proper for the child at this age, yet despite
refraining from that activity, he merely retrests behind closed and locked door hiding and secreting his own
sexudity from Paul. Although the mordity of David's lifestyle was one important factor to consider in the
eyes of the chancdlor, this was not the sole basis for his custody decision.

123. Ladlly, the chancedllor consdered the issue of religious training towards the development of a child. He
noted that the mother has seen that Paul is taken to church and undergone rdigious training, dong with the
entire family. The chancellor determined that Paul's best interest would be served by providing religious
training. The chancdlor further stated that the acceptance or rgection of religious beliefs obtained through
the church will be the discretion of Paul, but one could hardly argue that his best interest will be served by
not presenting that opportunity to him. Because Machelle has seen fit to provide that training for Paul and
meake thet available to him, the chancellor weighed this factor heavily in her favor.

124. In weighing a request for modification of child custody, a chancdlor's ultimate concern must dways be
whether such change would be in the child's best interest. Riley v. Doerner, 677 So. 2d 740, 745 (Miss.
1996). After examining dl the factors as set forth in Albright, the chancdllor found that despite the fact that
there has been subgtantial and materiad changesin circumstances since the modification of the Kansas
decree in 1988, the best interest of the child, would be served by leaving Paul in the actud physica custody
of Machdlle. On this record, this Court cannot say that the chancellor was manifestly wrong in denying
David's petition for modification to change child custody and the chancellor's judgment should be affirmed.

1125. Based upon this reasoning, Issue IV is moot and will not be addressed.

1. WHETHER THE CHANCELLOR'SSUA SPONTE ORDER THAT ALL
VISITATION BETWEEN DAVID AND PAUL OCCUR OUTSIDE THE PRESENCE OF
DAVID'SLIFE PARTNER ISLEGAL ERROR AND REQUIRESREVERSAL?

1126. David next asserts that the chancellor's order banning visitation between David and Paul in the
presence of David's life partner, Wayne, burdens and violates the fundamenta right of both father and son
to an ongoing relationship.



127. "The chancdlor has broad discretion when determining gppropriate vistation and the limitations
thereon." Harrington v. Harrington, 648 So. 2d 543, 545 (Miss. 1994) (citing White v. Thompson,
569 So. 2d 1181 (Miss. 1990)). "When the chancellor determines visitation, he must keep the best interest
of the child as his paramount concern while aways being attentive to the rights of the non-custodia parent,
recognizing the need to maintain a hedthy, loving relationship between the non-custodid parent and his
child" Harrington, 648 So. 2d at 545. This Court will not reverse a chancellor's findings of fact so long as
they are supported by substantial evidence in the record. Tedford v. Dempsey, 437 So. 2d 410, 417
(Miss. 1983). However, this Court "will reverse when he is manifedtly in error in hisfinding of fact or has
abused hisdiscretion.” Hammett v. Woods, 602 So. 2d 825, 828 (Miss. 1992).

1128. This Court will follow the reasoning set out in Harrington v. Harrington, 648 So. 2d 543 (Miss.
1994), in which this Court reversed a chancellor's decison to redtrict visitation by anatura father who
cohabitated without the benefit of marriage with awoman. The Court reasoned that there was no evidence
that the children were confused by the father's actions in so cohabitating. In the case sub judice, even if Paul
isembarrassed, or does not like the living arrangement of hisfather, thisis not the type of harm that risesto
the level necessary to place such redirictions on David's vigtation with his son. Harrington, 648 So. 2d at
547. Paul's present age of fifteen affords him considerable input as to vigtation and it seems obvious that he
wishes to continue the same arrangement. Therefore, we reverse and render the chancellor asto thisissue
and reingate the vigitation as per the chancellor's order but without any redtrictions.

CONCLUSION

1129. In weighing a request for modification of child custody, a chancdlor's ultimate concern must ways be
whether such change would be in the child's best interest. In this case, the chancellor's decision to deny
transfer of Paul's custody from his mother to his father best served Paul's welfare. However, this Court
believes that the redtriction placed upon David's vidtation rights was an abuse of discretion requiring
reversd.

130. AFFIRMED IN PART; REVERSED AND RENDERED IN PART.

PRATHER, CJ,, PITTMAN, PJ.,,SMITH, MILLSAND WALLER, JJ., CONCUR. McRAE, J.,
DISSENTSWITH SEPARATE WRITTEN OPINION JOINED IN PART BY SULLIVAN, P.J.
BANKS, J.,, CONCURSIN PART AND DISSENTSIN PART WITH SEPARATE WRITTEN
OPINION JOINED BY SULLIVAN, P.J.

McRAE, JUSTICE, DISSENTING:

1131. The chancellor and mgority believe aminor isbest served by living in an explosive environment in
which the unemployed stepfather is a convicted felon, drinker, drug-taker, adulterer, wife-bester, and child-
threatener, and in which the mother has been trangitory, works two jobs, and has limited time with the child.
The chancellor makes such a decision despite the fact that Paul's father has a good job, a stable home, and



does dl within his power to care for his son. The chancellor and mgority are blinded by the fact that Paul's
father is gay. Such should not be the issue. Theissueisthat Paul isliving in apsychologicaly and physcaly
dangerous environment from which he should be saved not blindly forced to remain. | dissent.

1132. From the facts of this casg, it is disturbingly clear that the mgority, like the chancellor, has based its
opinion neither on what isin the best interest of the child nor the law of child custody but on its own mord
perceptions of human sexudity. The mordity of homosexudity, however, should not be at issue before this
Court or the lower court. Rather, the polestar consideration to which we are bound by the law to follow is
whether acustody decision isin the best interests of the child.

1133. Given the explosive environment the chancellor and the mgority have found suitable for young Paul
Weigand, it is gpparent that the decision is more a condemnation of David Weigand's lifestyle than a
congderation of his son's best interests. The chancellor even stated that David "expresses alove and
affection for the child which is unquestioned by this Court.” Y et, the chancellor ordered the child to remain
in the custody of his mother and explosive stepfather. Thus, while the child could be living with hisfather in a
safe and stable home with every materiad and educationa opportunity, today's decision affirms the
chancellor's finding that he should remain with his mother and her present husband, an adulterer and
convicted felon, who has beaten Machelle and threatened Paul's life. No child should be subjected to such
apotentid for short- and long-term psychologicd and physica abuse just because the chancdllor thinks little
of homosexuds. It boggles the mind how the chancellor and this Court thus could deem it in Paul's best
interest to remain in his mother's custody.

134. The mgjority dutifully recites the very basic premise of domegtic law that the chancdlor's ultimate
concern in weighing arequest for modification of child custody is whether the requested changeisin the
child'sbest interest. Riley v. Doerner, 677 So. 2d 740, 745 (Miss. 1996). Y &, the mgjority holds that
"the chancellor's decision to deny transfer of Paul's custody from his mother to his father best served Paul's
welfare." How can the mgority say that the decison isin Paul's best interest given the facts of the case?

1135. Indeed, today's decision leaves the youth vulnerable to both psychological and physical harm. Paul's
mother, Machelle married and divorced a convicted felon, then married her current husband, Jeff Houghton.
Jeff, Paul's stepfather, is a convicted felon who, according to the trid testimony, was in arrearage for past
due child support. Paul's stepfather dso has been arrested for hitting Paul's mother in the face, svelling her
eye, while Paul was in his bedroom. In ancther incident, in which Paul's stepfather was intoxicated and
knocked out the driver's sde window of a car driven by Machelle, Paul again was present. Paul screamed
and his stepfather told Paul that he (the stepfather) was going to kill Paul. Paul ran to the house and cdled
911. Ancther time, Paul's mother and stepfather were arguing when he told them he was going to the
library, but he actudly went to a gas station, caled hisfather, and told him that he wanted to move to
Cdiforniaand live with him.

1136. Further, the family moved from Kansas; once in Mississippi, the family was evicted from the apartment
complex in which they lived because of the stepfather’'s violent behavior. The Gateway Apartments resident
manager, Sue Hosey, testified that Paul was redlly afraid and stayed in the apartment most of the time.
Hosey tedtified that she feared for Paul's life. Hosey further testified:

We hate for anyone to move, but | redly feared for Machelleslife. This man had beat her so many
times, you know, that it was unreal. And | told her, | said, 'Machelle, due to the circumstances, |
sad, 'if hekillsyou I don't want this on my conscious [sic] and | think it would be best if you moved.'



1137. There is evidence that Paul's stepfather drinks heavily, sometimes unreasonably mixing acohol with
prescription pain medication. He entered a guilty pleain 1997 for possesson of marijuana, careless driving,
and driving without headlights. Further, Paul is aware that his stepfather has been involved in an adulterous
relationship since his marriage to Machelle. In May, 1996, Jeff was injured in a one-vehicle accident which
rendered him unable to work, causing financia strain on the family. Machdle consequently worked two
jobs at thetime of trid, averaging fifty to fifty-two hours per week, which admittedly limits her time with her
son and effectudly making the stepfather the primary care-giver. Indeed, Machelle testified at trid that
Jeffthe drunken, wife-begting, convicted felontakes Paul to and picks him up from school, cooks for Paull,
does the housework, and does the cleaning and washing.

1138. Paul is bright and not sufficiently challenged in the school he now attends; his father has provided Paull
ahome computer, has set up an 800" number with which he can keep the lines of communication open
with his son, actively encourages Paul to develop his writing talent, and has sought the best Cdliforniaand
Mississippi-area schools to provide Paul the highest quality education possible in. David has even offered to
take out an $8,000.00 loan to send Paul to a private school, the Memphis University Schoal, to provide
him a more challenging academic environment while he resides with his mother and stepfather. While Paul
chose not to decide with which parent he wishes to live, he has Stated that he is attracted by the materia
benefits of being in Cdiforniawith hisfather. David owns his own home, has agtable job, and does dl a
non-custodial parent can do to care for his child. Y et, regarding his stepfather and current living
arrangement, Paul stated to the chancellor that "he does have abad temper . . . ." Further, Paul has recently
received disciplinary marks regarding his conduct, despite the mgority's comment that he has no behaviora
problems. Paul aso stated that his mother has tape recorded his conversations with his father, and that she
has read his malil.

1139. The chancdllor, nevertheless, states that "it is gpparent” that it isin Paul's best interest to remain with
Machdle. But, how can it be so clear? Under the chancellor's thirteen-factor totdity of the circumstances
test articulated in Albright v. Albright, 437 So. 2d 1003 (Miss. 1983), the analysisis basicaly
inconsequentid. Hence, we are faced with the critica issuein this case.

140. The mgority States that "[a]lthough the mordity of David's lifestyle was one important factor to
consder in the eyes of the chancdllor, this was not the sole basis for his custody decision.” How can this
be? Each party was deemed to have basically the same number of Albright factorsin itsfavor. Given the
facts of this casg, it is obvious thet the key issue in the mind of the chancellor, if not the mgority, is that of
David's sexud orientation. David is openly gay. Paul even is aware of his father's orientation. The chancellor
spent twelve pages andyzing the Albright factors, seven of which are dedicated to the single issue of
David's homaosexudity. This Court imprudently states that David's sexua orientation was not the sole basis
for the chancdlor's custody decision. To the contrary, it is obvious that David's homosexudity was the sole
basis for the chancellor's decision to decline the father's request and hold that the mother (and stepfather)
should retain custody:

(12) Mord fitness of the parents: It is this factor above dl others which causes the greatest concern
with the Court. The naturd father is an admitted homosexua who lives with and engages in sexud
activities with another man on a day-to-day basis.



... [T]hefact that the Plaintiff and his"life partner” engage in sexud activity which include both ord or
and intercourse is repugnant to this Court as congtituting afelony act under the laws of this Sate.
Section 97-29-59 of the Mississippi Code Annotated (1972 as amended) prohibits unnatural
intercourse and provides as follows:

"Every person who shdl be convicted of the detestable and abominable crime againgt nature
committed with mankind or with a best, shdl be punished by imprisonment in the penitentiary for a
term of not more than ten years."

Under Mississippi law, oral intercourse or fellatio violates the statute. 1) Miller vs. State, 636 So. 2d
391 (Miss. 1994). Further, and intercourse or sodomy falswithin the purview of that statute. Miller,
supra. The conscious of this Court is shocked by the audacity and brashness of an individual
to comeinto court, openly and freely admit to engaging in felonious conduct on a regular
basis@ and expect the Court to find such conduct acceptable, particularly with regards to the
custody of aminor child. The partiesare not in Kansasanymore, nor arethey in California.
Such conduct is only not [sic] condoned by the Mississippi legidature but is prohibited and punishable
asasarious crime. Further, other statutes within this state make it clear that the legidative intent for the
enforcement of the law prohibiting unnatura intercourse among other reasons, is for the protection of
children. Section 43-15-6 of the Mississippi Cod Annotated (1972 as amended), prescribes that:

"No person convicted of a crime affecting children or any other crime as set forthin . . . Section 97-
29-59, Mississppi Code of 1972, relating to unnatura intercourse; . . . or any other offense
committed in another jurisdiction which, if committed in this state, would be deemed to be such a
crime without regard to its designation el sewhere, shdl be licenses as afoster parent or afoster home
by the Missssippi Department of Public Welfare. . ."

Surdly it cannot be argued that conviction for such which would prohibit the Plaintiff from serving asa
foster parent should not likewise prohibit him form serving as a custodia parent of a child.

Additiondly, Section 37-3-51 of the Missssippi Code Annotated (1972 as amended) requires that:

"Upon the conviction of any certificated personnd as defined in Section 37-19-7, employed by a
public or private ementary or secondary school, of any felony, or of a sex offense as defined in
subsection (2) of this section, the Didrict Attorney or other prosecuting attorney shall identify those
defendants for the Circuit Clerk. Each Circuit Clerk shdl provide the State Department of Education
with notice of the conviction of any such personne of afelony or a sex offense. Sex offense shdl
mean any of the following offenses. . . . (h) Section 97-29-59, Mississppi Code of 1972, relating to
unnatural intercourse.”

Likewise, this Court recognizes the legidature intent of such a satute to be for the protection of
children. It is apparent that the legidature, in enacting Section 97-25-59, Section 43-15-6 and
Section 37-3-51 of the Mississippi Code did so among other purposes, for the protection of children.
This Court refuses to condone, endorse, sanction or tolerate homosexua activity in any fashion, mode
or manner. To do so would beto turn ablind judicid eye in the statute promulgated and enacted by
the legidature which was obvioudy passed with the intent to protect children. The element of
morality must be resolved againgt the Plaintiff because of hishomosexual activity which, if
committed within this state would constitute felonious conduct, same as it would be resolved



has he openly admitted and confessed to the ongoing sale or distribution of illegal drugs.
Thisstate and particularly this Court is unwilling to accept such conduct at any time. Indeed,
the Missssppi Supreme Court in White vs. Thompson, 569 So. 2d 1181 (Miss. 1990), has found
that such homosexud activity may well be consdered in matters of child custody. (Natural mother's
viditation was restricted to times and places where such visitation would occur outside the presence of
her lesbian lover.) This Court is unwilling to deviate from that sandard.

Opinion of the Chancery Court (emphasis added).

741. Our unnatural intercourse statute, about which the chancellor is so concerned, applies to both
heterosexud's and homosexuas. The chancdllor fed s that David's sexudlity is an issue of mordity. David's
sexud orientation, however, is an issue both of genetics and persona privacy. If sexud behavior were an
issue of mordity, why did not the chancdlor ask Machelle, who resdesin Missssppi, if she engagesin
heterosexual sodomy or oral intercourse? See Miss. Code Ann. 8 97-29-29. No morality argument is
relevant. If homosexuality were the accepted perspective, as it was with the Greeks, who most people
deem as enlightened, would it then be fair to criticize heterosexuds on the grounds of mordity? See Darryl
Robin Wishard, Comment, Out of the Closet and I nto the Courts: Homosexual Fathers and Child
Custody, 93 Dick. L. Rev. 401, 403 (1989). | think not. It appears that the chancellor and mgority have
created anew Albright factor, that of sexud orientation. Such seems contrived by the mgority for the
purpose of punishing David for his lifestyle, contrary to the well-established legd principle that child custody
decisgons are to be made in the best interests of the child and should not be used to punish one parent or the
other. Smith v. Jones, 654 So. 2d 480, 487 (Miss. 1995)(quoting Tucker v. Tucker, 453 So. 2d 1294,
1297 (Miss. 1984)); Moak v. Moak, 631 So. 2d 196, 200 (Miss. 1994); Crowson v. Moseley, 480 So.
2d 1150, 1152 (Miss. 1985).

1142. Given the chancellor's concern about David's sexudity and its affect on Paul, it is unfortunate that
David could not bring this case in California, where consensud ora copulation and sodomy behind closed
doors are lega. See Cal. Pend Code 88 286 & 288a. If the case had been so brought, David would have
avoided the unfortunate and unnecessary behavior of chancery court. The chancellor cites Missssppi law
not gpplicable to this case. See Miss. Code Ann. 88 43-15-6 & 37-3-51; see also White vs. Thompson,
569 So. 2d 1181 (Miss. 1990). Even the mgjority recognizes, and reverses on, the issue that the chancellor
erred by redtricting, pursuant to White, David's vigtations with Paul to times when David's life partner is
not present. Further, while David's intimacies with his companion may be "illegd" in Mississppi pursuant to
Miss. Code Ann. 897-29-59, they are not illegd in Cdiforniaand are effected in private and behind locked
bedroom doors, well outside of Paul'simmediate presence.

1143. One must consder dso the scholarly literature which explains that parental homosexudlity isnot a
precursor to the child being homosexud 2 even in a case such as this where the child is aware of the
parent's homaosexudlity:

"Every study on the subject has revealed that the incidence of same-sex orientation among the
children of gays and leshians occurs as randomly and in the same proportion as it does among
children in the genera population. . . ." Therefore, despite the concern of many courts about the
negetive influence on a child, sexua orientation, according to severd studies, is developed
independently of one's parents and should not be afactor in custody considerations. "Mogt
homosexuals have had parents who are exclusively heterosexud, or primarily s0." The concern of



judges that a homaosexud parent will rear homosexud children is unwarranted by the evidence.
Therefore the court's concern about the negative effects of exposure to a same sex rdationship isill-
based.

... Anirrebuttable presumption redly functions to pendize the parent for their sexud orientation
rather than rationaly evauating and determining custody upon concrete evidence of the child's current
hedlth and gtability. At least ten Sates have rgected presumptions against awarding custody to
parents with a same sex orientation.

See Courtney R. Baggett, Sexual Orientation: Should It Affect Child Custody Rulings, 16 Law &
Psychol. Rev. 189, 191-193 (1992)(citations omitted). The ten states cited by Baggett as rejecting per se
rules againgt same-sex parents are Alaska, Cdifornia, Indiana, New Jersey, New Y ork, South Carolina,
Vermont, Washington, West Virginia, and New Mexico. See S.N.E. v. R.L.B., 699 P. 2d 875, 879
(Alaska 1985); In re Marriage of Birdsall, 243 Cal. Rptr. 287, 289 (Ct. App. 1988); Nadler v.
Superior Court, 63 Cal. Rptr. 352, 354 (Ct. App. 1967); D.H. v. J.H., 418 N.E. 2d 286, 293 (Ind. Ct.
App. 1983); InreJ.S. & C., 324 A. 2d 90, 92 (N.J. Super. Ct. Ch. Div.1974), aff'd, 362 A.2d 54 (N.J.
Super. Ct. App. Div.1976); Guinan v. Guinan, 477 N.Y.S. 2d 830, 831 (App. Div. 1984); Stroman v.
Williams, 353 S.E. 2d 704, 705-06 (S.C. Ct. App. 1987); Re: Adoptionsof B.L.V.B. and E.L.V.B.,
628 A. 2d 1271 (Vt. 1993); In re Marriage of Cabalquinto, 669 P. 2d 886, 888 (Wash. 1983);
Rowsey v. Rowsey, 329 SE. 2d 57, 60-61 (W. Va. 1985); In re Jacinta M., 764 P. 2d 1327, 1330
(N.M. Ct. App. 1988). Why does Mississippi not become reasonable and follow the lead of these states?
Y es, as the mgority shows, Missssppi ostensibly follows the lead of the aforementioned States, but | query
whether we truly do follow such leads. Do we? Given the chancellor's activities and the mgority's decison
inthiscase, | think not.

144. Underlying this case is the protection one is guaranteed by the Fourteenth Amendment of the United
States Congtitution. In akey substantive due process case which considered the right to child-rear, Pierce
V. Society of the Sisters, 268 U.S. 510 (1925), the United States Supreme Court stated that "[t]he child is
not the mere cresture of the state; those who nurture him and direct his destiny have the right, coupled with
the high duty to recognize and prepare him for additiond obligations.” See 1 d.; see also Meyer v.
Nebraska, 262 U.S. 390 (1923); and see Prince v. Massachusetts, 321 U.S. 158 (1944). InBryant v.
Brown, 151 Miss. 398, 118 So. 184 (1928), we stated that:

Primarily parents, or those standing in loco parentis to minor children, have the condtitutiond right,
under the Fourteenth Amendment, to the custody and control of such minor children, and may give
them such education and training asin their judgment may seem best for the welfare of the child and
for the good of society. . . .

Aslong as parents properly exercise their duty, under their naturd rights, to rear, educate, and control
their children, their right to do so may not be interfered with solely because some other person or
some other ingtitution might be deemed better suited for that purpose. The children of the poor cannot
be taken from them, and awarded to the rich or to some rich and powerful ingtitution, merely because
such person or such ingtitution might, in the judgment of the court, do a better part by the child than
the natural parents. But where the parentsfail to perform their natural duty to so rear and educate the
child asto make it auseful, intelligent, and mord being, but permit it to go unrestrained and to become



viciousin its habits and practices, and a menace to the rest of society, the state, as parents patriae of
al children, may assart its power and gpply the curative, S0 asto prevent injury to the child and to
society by the negligent and wrongful conduct of the parents in failing to exercise the proper control
and regraint over the child in its tendencies.

Seeld., 151 Miss. at 414-416, 118 So. at 188. Citing Pierce, this Court further has stated that the liberty
guaranteed by the Due Process Clause "involves the power to give to children such training and education
asin the parents judgment is best for the children, so long as such training and education do not result in, or
tend to develop, tendencies or traits dangerous to society.” See Sinquefield v. Valentine, 159 Miss. 144,
151, 132 So. 81, 83 (1931).

145. In the ingtant case, Machelle and Paul's stepfather are breaching the "high duty” required by the
Condtitution. The chancdlor and the mgority are forcing Paul to reside in an unhedthy environment from
which physicd and psychologicad harm could erupt a any moment, or, at best, from which heis being taught
animmord and abugive lifestyle. Given the facts and the substantive due process requirements that parents
have the right and duty to child-rear, it is only reasonable to hold that Machelle has breached her duty and
squandered her right. Congder particularly Machdl€e's choice of "living partners'her last two marriages have
been to convicted felons. David is a stable, loving parent who now wishes to fully utilize hisright to child-
rear, who are we to take that Condtitutiona right away from a cgpable parent? Someone might argue that
regardiess of theright to child-rear, Bowersv. Hardwick, 478 U.S. 186 (1986), States that a homosexual
has no right to commit sodomy and thus is not fit to be afather. Such an argument is dangerous and
unmerited. Thisis not Bower sunlike Georgia, in Cdifornia, where David is intimate with hislife partner,
consensud sodomy amongst adultsis legd. Further, while homosexua behavior may not be a fundamenta
right, such redization is not even araiona badsfor trumping another rightthat of child-rearing. Under the
equa protection andysisof Romer v. Evans, 571 U.S. 620 (1996), the chancdllor's sexud-orientation
based decision burdens the parenta right to child-rear. The chancellor's obvious sexual -orientation based
actionis not rationaly related to the legitimate end of consdering the best interests of the childina
modification of custody. The rationale is one of homaosexuality being a mora block to effective child-rearing.
Such arationaleis, as explained above, at least unreasoned and a most unconscionable. As the Supreme
Court stated in Romer: "[i]t is a status-based enactment divorced from any factua context from which we
could discern ardationship to legitimate sate intereds, it is a classfication of persons undertaken for its
own sake, something the Equal Protection Clause does not permit. . . ." See id. at 635. The Romer Court
continued: "'[w]e must conclude that Amendment 2 classifies homosexuas not to further a proper legidative
end but to make them unequal to everyone else. This Colorado cannot do. A State cannot so deem aclass
adranger toitslaws." See id. Nether should Missssppi.

1146. Paul Weigand remainsin the custody of a mother who, hersdlf, is trapped in an untenable Situation that
renders the boy vulnerable to both psychologica and physica harm from his stepfather. What is the child
being taught in this environment? He is being prepared for alifestyle of drugs, adulterous relaions, wife
abuse, and child-threatening. But for the "mord" decison of the chancdlor and the mgority of this Court, he
could be in the cugtody of hisfather in Cdifornialiving in a safe and stable home environment and enjoying
the educationd and materid benefits his father desperately seeksto provide him. Accordingly, justice
requiresthat | dissent.

SULLIVAN, P.J., JOINSIN PART.



BANKS, JUSTICE, CONCURRING IN PART AND DISSENTING IN PART:

147. Because of the language used by the chancellor with respect to David's acknowledgment of a
homosexud lifestyle, | cannot help but believe that his findings and ultimate conclusions are impermissibly
infected by undue consideration of this factor. Accordingly, | dissent to so much of the mgjority decison as
affirms the custody decision.

1148. The chancdlor's discusson of thisissue is set forth in the dissent of Justice McRae, much of which |
join. It ismy view that a homaosexud lifestyle should not ipso facto render one unfit for custody. It is
gpparent from that the chancellor below had a contrary view. | would reverse his decison with respect to
custody and remand this matter for anew trid before a different chancellor.

1149. Failing complete reversd, | join that portion of the mgority decision which reverses the chancellor as
to vigtation.

SULLIVAN, P.J., JOINSTHIS OPINION.

1. The chancellor failsto recognize that the statute gpplies to both heterosexuds, whether married or sngle,
and homosexuds.

2. The chancdlor directly questioned David. What was he supposed to do, perjure himsdf?

3. Recent sudies have found that more than one-third of al adult males and nearly one-fifth of al adult
femaes have engaged in a homosexua act to the point of orgasm. About one-tenth of al men continue to
have homosexud experience after marriage. See J. Thomas Oldham and David S. Caudill, A
Reconnaissance of Public Policy Restrictions Upon Enforcement of Contracts Between Cohabitants,
18 Fam. L.Q. 93, 141 n.162 (1984).



