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ROBERTS, JUSTICE, FOR THE COURT:

STATEMENT OF THE CASE

1. On September 20, 1995, the Appellee, Menola Baymon (hereinafter "Baymon™), sued the Appellant,
Generd Motors Acceptance Corporation (hereinafter "GMAC"), in the Circuit Court of Humphreys
County, Missssippi. Baymon asserted claims for breach of contract and fraud. Baymon claimed that



GMAC violated its duty of good faith and fair dedling regarding the purchase of insurance for Baymon's car
after she allowed her own insurance policy to lapse. In April 1996, the Complaint was amended to add
GMAC employee Sharron Mitchell as a co-defendant and to add claims of fraud and fraudulent
concealment and breach of fiduciary duties.

2. GMAC moved before trid to exclude evidence concerning the rate-setting method of Motorists
Insurance Company (hereinafter "MIC"), asubsdiary of GMAC and the company from which GMAC
purchased Baymon's auto insurance. GMAC argued that M1C's conduct was irrelevant to the issuesin the
case since MIC was not adefendant and MIC's rates had been subject to regulatory review and approval.
The court granted GMAC's motion.

13. A five-day tria was held in June of 1997. At the close of Baymon's case, GMAC and Mitchell moved
for adirected verdict on dl counts, dleging that there was insufficient evidence to support Baymon's clams.
The Defendants also moved for amistrid as aremedy for the admission of improper evidence concerning
MIC's rate-setting and suggesting that GMAC's insurance program targeted racid minorities. The court
directed averdict for Mitchell. The court aso granted GMAC's motion for a directed verdict on damages
for emotional distress, based onits view that Baymon's testimony concerning the threat of repossesson was
too equivocal to support such damages. However, the court denied GMAC's other motions.

4. Following the trid, the jury returned a verdict in favor of Baymon on dl counts, avarding her $35,000
in compensatory damages, and punitive damages of $5,000,000. GMAC moved for ajudgment
notwithstanding the verdict, anew trid or for aremittitur of the damages awards, but was denied by the
court. Aggrieved by the proceedings below, GMAC gppeds to this Court raising the following issues.

|. THE TRIAL COURT ERRONEOUSLY DENIED GMAC'SMOTIONSFOR
DIRECTED VERDICT OR FOR JUDGMENT NOTWITHSTANDING THE VERDICT.

A. GMAC DID NOT BREACH ITSCONTRACT WITH BAYMON.

B. GMAC DID NOT BREACH THE DUTY OF GOOD FAITH AND FAIR DEALING.
C.BAYMON FAILED TO ESTABLISH THE ELEMENTSOF HER FRAUD CLAIM.
D.BAYMON FAILED TO ESTABLISH HER FIDUCIARY DUTY CLAIM.

II. THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY:

A. ALLOWING IRRELEVANT AND PREJUDICIAL TESTIMONY AND ARGUMENT
SUGGESTING THAT GMAC'SUSE OF COLLATERAL PROTECTION INSURANCE
ISRACIALLY DISCRIMINATORY;

B. PERMITTING BAYMON'SEXPERT WITNESSESTO TESTIFY REGARDING
MATTERSOUTSIDE THEIR AREAS OF EXPERTISE;

C. ADMITTING EVIDENCE CONCERNING THE REASONABLENESS OF THE
RATESCHARGED AND THE PROFITSEARNED BY THE SELLER OF THE
INSURANCE THAT GMAC PURCHASED TO COVER BAYMON'SCAR; AND

D. GIVING JURY INSTRUCTIONSNOS. 6, 7,9, AND 10



IHl. THE AWARD OF COMPENSATORY DAMAGESWASUNSUPPORTED BY THE
EVIDENCE AND/OR GROSSLY EXCESSIVE.

V. THE AWARD OF PUNITIVE DAMAGESWAS IMPROPER.

5. This Court finds that lower court was correct when it refused to grant GMAC's motion for a directed
verdict or judgment notwithstanding the verdict, but only regarding the claim for breach of contract. On this
issue, Baymon presented adequate evidence to support her claim upon which reasonable minds could have
differed. However, the reversible errors committed by the trid judge, and the excessive awards from the
jury warrant anew tria. Therefore, this Court reverses the jury's decison and award below and remands
this case for anew tria conastent with the findingsin this opinion.

STATEMENT OF FACTS

6. In July of 1991, Menola Baymon bought a new Mitsubishi Gaant from Regency Mitsubishi in Jackson,
Mississppi. Baymon sgned aretail instament sae contract (which was subsequently assigned to GMAC)
agreeing to make monthly payments of $395.42 over a period of five (5) years. Under the terms of the
ingtalment contract, Baymon agreed to keep the car insured againgt loss or physica damage as long as any
portion of her account remained unpaid. In the event that Baymon ceased to maintain insurance coverage
on the vehicle, the ingtament contract gave GMAC the right to purchase insurance and charge Baymon for
the cogt of that insurance plus a finance charge. Specificaly, the instament contract provided:

Y ou agree to have physica damage insurance covering loss or damage to the vehicle for the term of
this contract. At any time during the term of this contract, if you do not have physical damage
insurance which covers both the interest of you and the Creditor in the vehicle, then the Creditor may
buy it for you. If the Creditor does not buy physical damage insurance which covers both interestsin
the vehicle, it may, if it decides, buy insurance which covers only the creditor's interest.

The Creditor is under no obligation to buy any insurance, but may do so if it desires. If the Creditor
buys either of these coverages, it will let you know what typeit is and the charge you must pay. The
charge will consgt of the cost of the insurance and a finance charge, at the highest lawful contract rate.
Y ou agree to pay the charge in equd ingtdlments dong with payments shown on the payment
schedule.

The instament contract also gave GMAC the right to repossess the car upon Baymon's breach.

117. Baymon conceded that she understood her obligation to maintain property damage insurance on her
vehicle. Sheinitialy fulfilled thet requirement by obtaining coverage from State Farm. However, due to
adleged financid difficulties, Baymon let the State Farm policy lgpse as of March 30, 1992 and purchased
no other insurance.

118. Soon thereafter, Baymon began recaiving notices from GMAC concerning the need to keep the vehicle
insured. The firgt notice advised Baymon of the lgpse and of her obligation to keep the vehicle insured.
Furthermore, it informed her that GMAC would purchase collatera protection insurance (hereinafter "CHPI™)
, If she did not renew her own policy, stated the premium for that coverage and encouraged her to get her
OwWn insurance,



9. Two (2) weeks later, a phone call was made to State Farm to determine whether coverage had been
reingtated. Severa weeks after the phone cal, GMAC sent a second notice to Baymon, advising her that
GMAC had purchased CPI. The letter included athree (3) page certificate explaining the terms of
coverage, and disclosng the premium paid by GMAC and the effective date and termination date of the
coverage. GMAC purchased one year of coverage from MIC, asubsidiary of GMAC, for the period of
May 24, 1992, to May 24, 1993. GMAC paid the $1654 premium to MIC by check on August 28, 1992.
GMAC claimed that the insurance it purchased was the mogt inexpensive policy availablein Mississppi.

1110. On September 1, 1992, GMAC sent Baymon a third notice confirming that they had purchased CPI
for her car, disclosing the premium and coverage period, and notifying her of GMAC's intent to add the
premium, plus a finance charge, to her monthly payments. Baymon testified that she called GMAC "once or
twice" after recalving the notices. GMAC's records reflect that on September 15,1992, Baymon cdlled
GMAC and directed them to add the premium to her monthly car payments which increased the payments
by about $44 to $439.64 per month.

111. In November of 1992, Baymon requested and received a 60-day extension in her payment schedule.
In April 1993, a notice was sent to Baymon indicating that theinitid CPI certificate would expire on May
24, 1993, and that GMAC would renew it for another twelve months at a cost of $836 unless she provided
proof of her own coverage. When GMAC received no response from Baymon, GMAC paid the $336
premium to MIC for coverage from May 24, 1993 to May 24, 1994. On July 1, 1993, GMAC billed
Baymon's account for the additiona premium, increasing her monthly payment gpproximately $25 to
$464.53 effective July 22, 1993. Before the second CPI policy expired, Baymon secured her own
insurance. Accordingly, on March 28, 1994, GMAC retroactively canceled its insurance as of January 31,
1994 (the date Baymon obtained her own insurance), and credited Baymon's account with the return
premium received from MIC. This reduced her monthly payments to $455.44.

1112. On September 20, 1995, the Appellee, Menola Baymon (hereinafter "Baymon"), sued GMAC
claming that it breached its contract, breached its duty of good faith and fair dealing and breached its
fiduciary duties. Baymon did not dispute that GMAC had a contractua right to purchase CPI when she
alowed her coverage to lapse. However, Baymon claimed that the contract she entered into with GMAC
provided that borrowers were respongble for remburang GMAC for its"cost" of procuring collaterd
protection insurance if and when a particular borrower failed to maintain her own insurance.

1113. Baymon complained that GMAC's "cost" of CPI was improperly inflated by additional charges and
ingdead amounted to a"premium.” According to Baymon, the premium included three (3) unauthorized
components. (1) acommission; (2) excessive and conceded profits, and (3) an adminigtrative expense of
tracking GMAC's|oan portfolio. Baymon dleges that this "premium™ amount far exceeded what it actudly
"cost" GMAC to obtain the coverage.

124. Baymon aso dleged that GMAC committed fraud. Baymon claimed that GMAC should have
informed her that MIC was its subsidiary. Additiondly, athough the right of repossession was included in
the instalment contract, GMAC had a written policy never to repossess a borrower's vehicle for failure to
pay the add-on insurance. Nonetheless, Baymon claimed that when she failed to pay the insurance portion
of her monthly payment, GMAC repestedly threatened her with the repossession of her car if she did not
make the payment. As aresult of the aleged harassment, Baymon aso claimed that she suffered emotiona
distress.



115. GMAC denied dl of Baymon's claims and moved for ajudgment notwithstanding the verdict & the
close of Baymon's case. GMAC aso moved for amigtrid, aleging the admisson of improper evidence and
complaining that Baymon's counsdl repestedly suggested that members of racia minorities were most often
the targets of CPI.

1116. Following thetrid, the jury returned a verdict in favor of Baymon on al counts, awarding her $35,000
in compensatory damages, and punitive damages of $5,000,000. GMAC moved for ajudgment
notwithstanding the verdict, anew tria or for aremittitur of the damages awards, but was denied by the
court. Taking exception with the tria court's decison, GMAC raises the issues below.

DISCUSSION OF THE ISSUES

|. THE TRIAL COURT ERRONEOUSLY DENIED GMAC'SMOTIONSFOR
DIRECTED VERDICT OR FOR JUDGMENT NOTWITHSTANDING THE VERDICT.

Standard of Review

117. InSteele v. Inn of Vicksburg, Inc., 697 So. 2d 373 (Miss. 1997), we held that our standards of
review for adenid of ajudgment notwithstanding the verdict and adirected verdict are identical. In Steele,

we dated specificaly that:

Under this standard, this Court will consider the evidence in the light most favorable to the gppellee,
giving that party the benefit of dl favorable inference that may be reasonably drawn from the
evidence. If the facts so considered point so overwhelmingly in favor of the appellant that reasonable
men could not have arrived at a contrary verdict, we are required to reverse and render. On the other
hand if there is substantid evidence in support of the verdict, that is evidence of such quaity and
weight that reasonable and fair minded jurorsin the exercise of impartia judgment might have reached
different conclusons, affirmance is required.

Steele, 697 So. 2d at 376 (citation omitted).

118. GMAC argues that the trid judge committed reversible error in denying its motions for adirected
verdict and judgment notwithstanding the verdict and asserts the following issues in support of its argument:

A. GMAC Did Not Breach Its Contract With Baymon.

a. GMAC Did Not Breach The Duty Of Good Faith And Fair Dealing.
b. Baymon Failed To Egtablish The Elementsof Her Fraud Claim.

c. Baymon Failed To Establish Her Fiduciary Duty Claim.

1129. This Court disagrees. The record reflects that Baymon supported her arguments with sufficient
evidence upon which reasonable minds could have differed. Asareault, the trid judge properly denied
GMAC's motion for summary judgmen.

A. GMAC Did Not Breach Its Contract With Baymon.

120. GMAC'sfirg contention isthat it did not breach the instalment contract which it entered with Baymon



regarding the purchase of the Mitsubishi automobile. A term of the contract permitted GMAC to purchase
insurance on her vehicle and charge her "the cost of the insurance and a finance charge, a the highest lawful
contract rate." Baymon concedes that GMAC had the right to purchase the CPI, but clams that GMAC
violated the contract by charging her for the insurance "premium’ instead of the insurance "cog." Baymon
clamsthat the premiums included a number of self-serving charges that GMAC used to bolgter its profits.

921. In Simmons, we hdld that:

The most basic principle of contract law isthat contracts must be interpreted by objective, not
subjective standards. A court must effect a determination of the meaning of the language used, not the
ascertainment of some possible but unexpressed intent of the parties.

Simmonsv. Bank of Mississippi, 593 So. 2d 40, 42-43 (Miss. 1992), (quoting Cherry v. Anthony,
Gibbs, Sage, 501 So. 2d 416, 419 (Miss. 1987)). "It iswell settled that the words of a contract are to be
given ther ordinary meanings” Continental Cas. Co. v. Hester, 360 So. 2d 695, 697 (Miss. 1978).

722. Black's Law Dictionary defines"cost" as"[t]he sum or equivaent expended, paid or charged for
something." BLACK'SLAW DICTIONARY 345 (611 ed. 1990).

1123. In the case sub judice, there is adispute over the meaning of the "cost” of the insurance. Does " cost™
represent the actua expense of the policy only or does it include other policy-related charges paid by
GMAC to MIC for Baymon's CHl palicy - i.e., the premium?

124. In the present case, after GMAC informed Baymon of the coverage it was purchasing on her vehicle
and the amount she would be charged, GMAC paid MIC $1654 and $836, respectively, for Baymon's first
and second CPI certificates. Baymon contends that GMAC breached its contract because the premiumsiit
paid MIC included: (1) compensation for tracking the loan portfolios of debtors that was provided to
GMAC; (2) amounts paid back to GMAC as "commissions;” and (3) "excess profits' supposedly earned
by MIC onits CPI program. Baymon claimed that she was overcharged atotal of $762 because these
elements were dlegedly included in the premium for the first CPI certificate,

125. GMAC inssted that the contract expresdy gave them the right to purchase CPI insurance on behaf of
Baymon and to impose upon her the cost of that insurance. They assart that Baymon was thoroughly
notified of the cogt of this insurance and was encouraged to purchase her own. Only after Baymon
repeatedly failed to comply did GMAC purchase the insurance. GMAC claimed that the additiona charges
included in the premiums were customary cogts, standard in the insurance industry and that it was
unreasonable for Baymon to claim that the "cost” of insurance would not include some profit.

1126. Accordingly, reasonable minds could differ asto whether or not GMAC breached its contract with
Baymon. Thus, thisissue is remanded for congderation in anew trid.

B. GMAC Did Not Breach The Duty Of Good Faith And Fair Dealing.

7127. GMAC next contends that it did not breach an implied duty of good faith and fair dealing. Baymon
clamed that GMAC breached its duty due to a number of wrongful actsincluding the threat of repossesson
to collect insurance premiums.

1128. Concerning the implied duty of good faith and fair dedling we held in Cenac that "[d]ll contracts



contain an implied covenant of good faith and fair dedling in performance and enforcement.” Cenac v.
Murry, 609 So. 2d 1257, 1272 (Miss.1992) (citing Morrisv. Macione, 546 So. 2d 969, 971
(Miss.1989)). "The breach of good faith is bad faith characterized by some conduct which violates
standards of decency, fairness or reasonableness.” | d. (citing Restatement (Second) of Contracts 8§ 205,
100 (1979)). However, in performing a contract, the parties are not prevented from "protecting their
respective economic interests' or from assarting their rightsin the event of adefault. Merchants &

Planters Bank of Raymond v. Williamson, 691 So. 2d 398, 405 (Miss. 1997).

1129. The record does not reflect that GMAC violated any of its duties of good faith and fair deding toward
Baymon. When Baymon defaulted on her obligation to maintain auto insurance, GMAC took only those
actions which were duly authorized by the contract. GMAC repeetedly notified Baymon that she was
violating her agreement and gave her severa opportunities to remedy her breach. On the contrary,
GMAC's decison to purchase CPI ingtead of repossessing Baymon's car allowed her the continued benefit
of her car. Therefore, this Court holds that GMAC did not breach itsimplied duty of fair dealing and good
faith under the contract.

C. Baymon Failed To Establish The Elementsof Her Fraud Claim

130. GMAC contends that Baymon failed to prove that it was guilty of fraud. Baymon asserts that GMAC
committed fraud when it failed to disclose that MIC was its subsidiary and failed to tell her that GMAC's
stated policy prohibits the repossession of cars despite its contractud right to do so.

1131. A successful claim of fraud requires proof of
a. representation;
b. itsfdsty;
C. itsmateridity;
d. the speaker's knowledge of itsfalsity or ignorance of itstruth;
e. hisintent that it should be acted on by the hearer in the manner reasonably contemplated;
f. the hearer'signorance of itsfadsity;
g. rdliance on itstruth;
h. right to rely thereon; and
i. consequent and proximate injury.
Franklin v. Lovitt Equip. Co., 420 So. 2d 1370, 1373 (Miss. 1982).
1132. In the ingtant case, this Court finds that no fraud is present.

1133. First, Baymon does not demonstrate how GMAC's failure to disclose itsidentity as MIC's parent
company condtitutes fraud according to the above dements. Though not exclusive, the most notable missng
eement isthat of injury. GMAC fully disclosed to Baymon the nature of the coverage and its price.
Baymon was encouraged to obtain her own insurance. The record indicates that the price of the coverage



provided by MIC was comparable to, if not lower than, other policies of its kind. Additiondly, when
Baymon elected to renew her policy with State Farm, the record reflects that State Farm's premiums were
higher than those of MIC.

1134. Second, Baymon complains that GMAC defrauded her by threatening to repossess her car dthough it
had a policy of not enforcing its contractud right of repossesson. However, GMAC had no duty to
discloseitsinterna policies reaing to enforcement. GMAC never waived itsright to repossess Baymon's
car and could have done so at any time. Once again, GMAC's actions helped Baymon instead of harming
her by alowing her the continued convenience of her car.

1135. Thus, Baymon failed to prove that GMAC was guilty of fraud.
D. Baymon Failed To Establish Her Fiduciary Duty Claim

1136. GMAC denies that it owed any fiduciary duty to Baymon, or in the dterndtive thet it did not violate the
duties therein. Baymon claimed that GMAC's conduct in placing CPl on her vehicle violated afiduciary
duty it owed her.

137. "[T]he generd ruleisthat there is no presumption of afiduciary relaionship between a debtor and
creditor. . ." Peoples Bank & Trust Co. v. Cermack, 658 So. 2d 1352, 1358 (Miss. 1995); see also
Merchants & Planters Bank, 691 So. 2d at 404. Wefurther held in Cermack that

Because of the severity of the burdens and pendtiesthat are integrd to afiduciary rdationship, the
party seeking to prove the existence of the relationship must do so by clear and convincing evidence.

Cermack, 658 So. 2d at 1358. Further, this Court has repeatedly held that the power to foreclose on a
security interest does not, without more, creste afiduciary relaionship. See, e.g., Merchants & Planters
Bank, 691 So. 2d at 404; Hopewell Enters. Inc. v. Trustmark Nat'| Bank, 680 So. 2d 812, 816-17
(Miss. 1996).

1138. Baymon is unable to demondtrate that her relationship with GMAC was fiduciary in nature. Thereisno
evidence in the record that GMAC created an expectation in Baymon that it would protect her interests,
nor that she was lulled into a fase sense of security by relying on GMAC. Indeed, GMAC's repeated
warnings that CPI might not fully protect Baymon's interests clearly prevented any fiduciary expectations on

her part.

1139. As areault, this Court finds that no fiduciary relationship existed between GMAC and Baymon.

140. After individudly andyzing each of Baymon's clams, the only issue upon which reasonable minds
could differ iswhether or not GMAC breached its contract with Baymon by including other expensesin her
insurance premium. Thetrid court properly denied GMAC's motion for a directed verdict or for judgment

notwithstanding the verdict, but only regarding the breach of contract clam. There is Smply no evidentiary
basis to support any of Baymon's other claims and they should have been dismissed in favor of GMAC.

II. THE TRIAL COURT COMMITTED SEVERAL REVERSI BLE ERRORSWHICH
REQUIRE A NEW TRIAL

141. GMAC as0 argues that the trid court committed a number of errors which require anew trid. We



agree. Thetrid judge below dlowed irrdevant and inflammatory testimony and evidence to be introduced
to thejury. Asaresult, GMAC was irreparably prgudiced such that areversd isrequired and anew trid
necessary based on the errors below.

A.ALLOWING IRRELEVANT AND PREJUDICIAL TESTIMONY AND ARGUMENT
SUGGESTING THAT GMAC'SUSE OF COLLATERAL PROTECTION INSURANCE
ISRACIALLY DISCRIMINATORY WASIMPROPER

142. GMAC firg dleges that Baymon proffered irrdevant and prgjudicid testimony implying that GMAC's
CPI program disproportionately impacted racid minorities. GMAC clams that Baymon's counsel made an
obvious effort to inflame the emotions of the jury, ten (10) of whose members were African-American.
Baymon contends that the statements about the impact of the GMAC program on African-Americansis not
aper se gppeal to racid pregudice, especidly where the evidence supports the reference.

143. Mississippi Rules of Evidence 402 and 403 address the admission of irrdlevant and prejudicial
evidence repectively. Rule 402 saysin part that “[€]vidence which is not rlevant is not admissble” M.R.E.
402. Rule 403 gtates that:

Although relevant, evidence may be excluded if its probative vaue is subgtantialy outweighed by the
danger of unfair prgudice, confusion of the issues, or mideading the jury, or by consderations of
undue delay, waste of time, or needless presentation of cumulative evidence.

M.R.E. 403. In Shell Oil Co. v. Pou, 204 So. 2d 155, 157 (Miss. 1967), we stated that, "[a]ppedsto
passion and prejudice are dways improper and should never be dlowed.” See also Mississippi State
Highway Comm'n v. Hall, 252 Miss. 863, 877, 174 So. 2d 488, 493-94 (1965) (condemning "the use
of inflammatory language cal culated to midead the jury and which has no relation to the issues of fact which
are being presented to the jury for determination.”).

144. The court allowed one of Baymon's experts, Mr. Sibbring, to testify that during his years sdling CPI
policiesin Ohio, he observed that CPl was disproportionately placed on racid minorities. Baymon's
counsd, Don Barrett, emphasized this testimony in his summeation, sating that, "[h]e [Sibbring] told you who
the obvious targets were. . ."

145. Barrett went on to insnuate that Defendant Sharron Mitchell, an African-American, had been subject
to racia discrimination as an employee of GMAC:

Ms. Mitchdll, she's obvioudly avery smart lady. She got her Magters, | believe. It sort of struck me
that they never gave her any more responsibility than she had. | wonder about that, but they didnt.

In his rebutta argument, Barrett wondered doud, "what is she doing after 20 years, this lady this capable,
this smart, with amagter's degree. . .why do they have her in practicaly aclerica job? Why isn't shein
management?'

1146. GMAC moved for amidria, but the trid court denied GMAC's motion and refused to admonish
counsd againg continuing to make racidly inflammatory arguments. Findly, in his argument to the jury on
punitive damages, Barrett clamed openly that "[t]he uncontradicted evidence in this case isthat GMAC's
victims are working people on the economic edge, struggling, predominately. . .African-Americans.”



1147. This Court finds thet the trid court erred in dlowing Baymon to use irrdlevant, prgjudicia and
inflammatory statements to prove that GMAC discriminated againgt African-Americans. Baymon
introduced no proof of such actions by GMAC, save the unsupported declarations of her expert and
counsdl. Baymon'strid counsd blatantly played the "race card" before the jury which was over 90%
African-American. Such unfounded declarations of racid biasirreparably infected the proceeding below.
Assuch, thetrid court wasin error when it permitted the introduction of the statements and when it refused
to grant GMAC's motion for amigrid.

B. PERMITTING BAYMON'SEXPERT WITNESSESTO TESTIFY REGARDING
MATTERSOUTSIDE THEIR AREAS OF EXPERTISE CONSTITUTED ERROR.

148. GMAC contends that Baymon's experts were improperly alowed to testify concerning matters outsde
their areas of expertise. Baymon's contention that GMAC's conduct in obtaining CPI for her vehicle was
wrongful rested amost entirely on the testimony of two witnesses who appeared as experts on her behaf -
Dondd Sibbring and Thomas Myers.

1149. A witness "qualified as an expert by knowledge, skill, experience, training, or education” may testify
and offer opinionsiif his "scientific, technicd, or other speciaized knowledge will assst thetrier of fact to
understand the evidence or to determine afact inissue” M.R.E. 702. However, this Court will limit an
expert's testimony to matters within his demondgtrated area of expertise. Seal v. Miller, 605 So. 2d 240,
247. (Miss. 1992).

150. This Court finds that these experts were improperly allowed by the trid judge to testify to areas
outside of their stated fields of expertise.

151. Thomas Myers was admitted as an expert in the area of lending practices. However, he professed no
expertise regarding the insurance industry generadly or CPI in particular. Nevertheess, Myers was
permitted, over GMAC's objections, to present testimony and opinions regarding MIC's premiums and
profits. For example, Myers was permitted to testify that MIC earned $28 million in profits on CPI in one
year, and that MIC's profits for that year had exceeded the amounts predicted in tate rate filings.

152. Baymon's second expert, Donad Sibbring, was accepted as an expert on CPI over GMAC's
objections. Sibbring's claim to expertise was based on his experience selling and servicing CPI paliciesto
ten (10) to twelve (12) companies. Sibbring had not sold CPI policies since 1984, and had never sold CHl
in Missssppi. Sbbring was dlowed to testify that GMAC "grosdy overcharged” Baymon for insurance,
should not have recelved any commission and should have recovered the cogts of tracking its finance
charges from al customers.

153. Thisassgnment of error is proper. The court alowed Baymon's experts to testify far outside their
fields of expertise and as such committed reversible error.

C. ADMITTING EVIDENCE CONCERNING THE REASONABLENESS OF THE
RATES CHARGED AND THE PROFITSEARNED BY THE SELLER OF THE
INSURANCE THAT GMAC PURCHASED TO COVER BAYMON'S CAR WAS
GROUNDSFOR A MISTRIAL

154. Beforetriad, GMAC moved to exclude evidence concerning MIC's rate-making on the ground that the
conduct of MIC in setting its rates was irrdlevant to GMAC's ligbility. The court granted GMAC's motion in



limine. GMAC clams that the court admitted proscribed evidence concerning MIC's rate-setting practices,
and then failed to give adequate corrective ingtructions to the jury.

1B5. After granting amotion in limine, "[i]t isthetria court's responsibility to assume the initigtive in
compdling compliance with itsorder.” Whittley v. City of Meridian, 530 So. 2d 1341, 1344 (Miss.
1988).

156. Despiteits prior ruling, the court permitted Baymon to adduce agreat dedl of documentary evidence
concerning MIC'srates for CPI. Through this evidence, Baymon argued that MIC's profits were excessive,
that its rates amounted to "gouging” and that it had manipulated the rate approva process. The court
claimed these admissions were proper on the ground that some reference to MIC "was necessary in order
to show the purchase of insurance. . .the breakdown of the premium [and]. . .the other expenses as aresult
of the insurance costs."

157. Additionally, the court refused to give GMAC's proposed jury ingtruction No. D-5, which would have
admonished the jury not to consider, among other things, the reasonableness of MIC's "rates’, "rate-
meking," " rate filings" "actuarid practices’ or "prafits” The court, however, only gave the indtruction that
the jury could not consider "[t]he reasonableness of MIC'srates.”

158. MIC's rate-setting practices and its actud profit levels had no relevance to GMAC's possible liability
of charging Baymon more than the "cogt™ of the insurance. This evidence irreparably infected the trid and
necessitates a new trid.

D. GIVING JURY INSTRUCTIONSNOS. 6, 7,9, AND 10 WAS REVERSIBLE ERROR.

1659. GMAC'sfina assgnment of error contends that the court serioudy compounded its previous errors
through its ingtructions to the jury, and diminated any chance that the jury would decide the clams before it

properly.

160. “[T]he Circuit Court enjoys consderable discretion regarding the form and substance of jury
ingructions” Splain v. Hines, 609 So. 2d 1234, 1239 (Miss. 1992). The "overarching concern isthat the
jury wasfairly instructed and that each party's proof-grounded theory of the case was placed beforeit.” 1d.
(adtingRester v. Lott, 566 So. 2d 1266, 1269 (Miss. 1990)). In Mississippi, "aparty hastheright to
embody histheory of the casein hisingruction if thereis testimony to support it,” but only " if made
conditiona upon the jury'sfinding that such factsexisted.” Murphy v. Burney, 27 So. 2d 773, 774 (Miss
1946).

161. First, GMAC complains that Ingtruction No. 6 on breach of contract was improper. The ingtruction
Stated:

The Court ingructs you that Defendant [GMAC] and Plaintiff Menola Baymon entered into a
contract. The Court further ingtructs you that Plaintiff has alleged a breach of contract by Defendant
[GMAC] by charging more than the cost of insurance or by failing to adequatdly inform Plaintiff
concerning said insurance or the charge. If you find that Defendant [GMAC] did in fact breach said
contract, you may return a verdict for Plaintiff and againgt Defendant [GMAC]. If you find defendant
did not breach the contract you may return a verdict for the Defendarnt.

762. Thisingruction violated the holding in Murphy, supra, by suggesting that GMAC had, in fact, charged



more than the cost of the insurance and failed to adequately inform Baymon regarding the insurance. The
ingtruction aso failed to convey to the jury its obligation to determine whether or not Baymon's factud
allegations were supported by evidence, and instead suggested that the court believed those factsto exist.
Thus, the court's denid of GMAC's objection and its refusd to ater the ingtruction or make it conditional,
was improper.

1163. Second, GMAC argued that Ingtruction No. 7 regarding good faith and fair dedling was smilarly
flawed. Thisingtruction reads.

The Court indructs you that in every contract entered into in Mississppi there exists a duty of good
fath and fair deding. This meansthat parties to a contract must perform that contract with the [sic]
good faith and with fair dedling toward on another. The Court further ingtructs you that Defendant
[GMAC] and Raintiff, Menola Baymon, both had duties of good faith and fair deding toward one
another. The Paintiff aleges that Defendant GMAC breached its duty of good faith and fair dedling
by accepting undisclosed commissions or other payment from MIC, or engaging in self-dedling, or
failing to search for competitive pricing or failing to disclose the relaionship between GMAC and
MIC, or using the threet of repossession to collect insurance premiums and failed to disclose
GMAC's policy not to repossess, or transferring GMAC's tracking expenses to Plaintiff, without
disclosng thisfact to Plantiff, or autometicaly force-placing Plantiff with M1C insurance without
disclosing or offering other available options, and if you further find that by such acts GMAC did not
act in good faith and ded fairly with Plantiff, you mus return averdict in favor of Pantiff.

Thisingruction likewise suggests that GMAC had in fact committed al of the acts dleged, and that the only
issue for the jury to decide was whether such actions breached the duty of good faith and fair dedling. This
indruction falled to convey to the jury its duty to determine the facts and drove home the impression that the
court believed al of Baymon's dlegationsto be true.

164. Third, GMAC takes exception with Ingruction No. 9 on fiduciary duty. That instruction said:

The Court ingructs you that the law defines a fiduciary relationship as one in which one party isin a
position to exercise dominant influence upon the other party because of the latter's dependency upon
the former arising or through trust [Sic]. The law does not hesitate to categorize this relaionship as
fiduciary in character. If you determine from a preponderance of the evidence that GMAC held as
security thetitle to Plaintiff's car and that GMAC thereby acquired such a position of dominance over
Plaintiff and GMAC eected to place insurance and sdected that insurance and took compensation
therefore, and did such to GMAC's benefit and Plaintiff's detriment and if you further find that GMAC
thereby breached the relationship of trust between the parties, you should award as damages the value
of whatever you may find defendant to have gained as aresult of thiswrong.

1165. This Court has held that the power to foreclose on a security interest does not by itsdf create fiduciary
duties. See Merchants & Planters Bank, 691 So. 2d at 404. Thisinsgtruction contravenes that law by
inviting the jury to find that GMAC owed afiduciary duty to Baymon solely because it held a security
interest in her car. Moreover, a party to a contract does not breach any fiduciary duty by exercising its
rights under the contract. This indruction was argumentative, confusing to the jury and put thetrid court in a
position of arguing for Baymon and was improper.

166. Finaly, GMAC argues that Ingruction No. 10 regarding fraud was erroneous. Instruction No. 10



reads:

The Court ingructs you that the law defines fraud as amaterid misrepresentation of a presently
exidting or past fact made with knowledge of its fasity and with the intention that the other party relied
thereon resulting in ardiance by the party to his detriment. The Plaintiff dlegesthat GMAC
committed fraud by accepting undisclosed commissions or other payments from MIC, or engaging in
sdf-dedling, or faling to disclose the relationship between GMAC and MIC, or using the threat of
repossession to collect insurance premiums and failed to disclose GMAC's palicy not to repossess, or
trandferring GMAC's tracking expenses to Plaintiff, without disclosng thisfact to Plaintiff, or
automatically force-placing Plantiff with MIC insurance without disclosing or offering other available
pations, and if you find that said acts of GMAC fdl within this definition of fraud and if you dso
believe from the evidence that Plaintiff suffered some harm asaresult of her reliance on Defendant
[GMAC'Y sad fraud, then you must return averdict in favor of Plaintiff. However, if you do not find
that [GMAC] breached such duty then your verdict must be for Defendant [GMAC].

167. Once again, the ingtruction improperly suggests that GMAC had in fact committed al of the acts
aleged and that the only issue for the jury to decide is whether such actions congtituted fraud. In addition,
the ingtruction suggests that Baymon had, in fact, relied on fraudulent acts by GMAC, and that the only
issue for the jury to determine was whether she suffered some harm as aresult. Thetrid court'sfallure to
communicate to the jury its obligation to determine the existence of each and every ement of Baymon's
fraud clam by clear and convincing evidence was reversible error.

IIl. THE AWARD OF COMPENSATORY DAMAGESWASUNSUPPORTED BY THE
EVIDENCE AND/OR GROSSLY EXCESSVE.

V. THE AWARD OF PUNITIVE DAMAGESWAS IMPROPER.

168. In light of the above finding of reversble error and this Court's decison to remand this case for anew
trid, the issue of damages is moot. However, assuming Baymon had proved dl that she dleged, her
maximum damages would have totaled gpproximately $762, the difference between what she was charged
for her first year of CPl and her second year. In response, the jury returned a verdict for $35,000 in
compensatory damages and $5,000,000 in punitive damages. This Court finds this avard excessve in light
of the damages claimed by Baymon.

CONCLUSION

169. Thetrid court was not in error when it refused to grant GMAC's motion for adirected verdict or
judgment notwithstanding the verdict, but only regarding the issue of breach of contract. Asto the remaining
clams advanced by Baymon, they are dismissed. Additiondly, the trid judge committed a litany of errors
by admitting improper and irrdevant evidence. Findly, the jury awvard was excessve in light of Baymon's
alleged damages. As aresult, this Court reverses the jury's decision and award and remands this case for a
new trid congstent with this opinion.

170. REVERSED AND REMANDED FOR FURTHER PROCEEDINGS CONSISTENT WITH
THIS OPINION.

PRATHER, CJ.,,PITTMAN, P.J.,SMITH, MILLSAND WALLER, JJ., CONCUR. BANKS,
J., CONCURSIN PART WITH SEPARATE WRITTEN OPINION JOINED IN PART BY



MCcRAE, J. SULLIVAN, P.J., NOT PARTICIPATING.

BANKS, JUSTICE, CONCURRING IN PART:

171. While | concur with the decision of the mgority to reverse and remand this case for anew trid, | write
separatdy to express my disagreement with Section |1 (B) of the mgjority opinion. In Section 11 (B), the
maority concludes that both of Baymon's expert witnesses were erroneoudy alowed to testify regarding
meatters outside of their areas of expertise.

172. In my view, Thomas Myers, who was recognized as an expert in the area of lending practices, did not
testify to any matters which were outsde the fidld of lending practices. The testimony and opinions Myers
did present drictly related to lending practices, and his opinions were based on review of financid
documents provided to him in preparation for trid. He admitted to having no experience regarding the
insurance industry or collaterd protection insurance, and he presented no testimony regarding such.
Moreover, the specific example to which the mgority refers, testimony by Myers that MIC earned $28
million in profits on CPI in one year and that these profits had exceeded the amounts predicted, was not
expert testimony, but merely his observation of what was documented in the financia reports. Such
testimony is not expert testimony, which involves tesimony regarding scientific, technicdl, or other
specidized knowledge which will assigt the trier of fact to understand afact in issue. See M.R.E. 702.

1173. The second expert, Donald Sibbring, was recognized as an insurance expert based on his experience
sling CH. He did not qudify as an expert on rate filings or on expense alocation, yet he was dlowed to
tetify that GMAC should have recovered its tracking costs from al customers. Sibbring was further
alowed to testify that GMAC grossy overcharged Baymon and that the finance company should pay for
the cogts of tracking. | agree with the mgjority that these opinions are probably outside the scope his
expertise. Thetrid court should proceed with particular care in assessing the admissibility of such testimony
on remand.

McRAE, J., JOINSTHISOPINION IN PART.



