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PAYNE, J,, FOR THE COURT:

PROCEDURAL POSTURE AND ISSUES PRESENTED

L. This caseis before the Court on appea from ajudgment entered following ajury trid in favor of Robert
and Sara Byars, by the Circuit Court of Claiborne County, the Honorable Lamar Pickard, presiding.
Following the trid, the circuit judge overruled the Byarss motion for a INOV. Fedling aggrieved, Robert
and Saratimely filed this apped raisng the following three issues.

I.WHETHER THE APPARENT OMISSION OF DAMAGES AWARDED TO ONE OF THE
PLAINTIFFSWARRANTSREVERSAL AND THE GRANTING OF A NEW TRIAL



[I.WHETHER THE VERDICT OF THE JURY WASAGAINST THE OVERWHELMING
WEIGHT OF THE EVIDENCE

. WHETHER THE TRIAL COURT ERRED IN FAILING TO GRANT A NEW TRIAL ON
THE ISSUE OF DAMAGES

2. After reviewing the record and applicable precedents, we reverse and remand asto Issue | as set forth
below. Accordingly, we do not reach Issuell or Issuelll.

FACTS

113. Robert Byars sought damages for persond injuries received in an automobile accident involving a truck
owned by Moore Planting Co., Inc. In the same action, as is common practice, Sara Byars sought damages
for loss of consortium due to her husband'sinjuries. During the course of the trid, Moore Planting raised the
issue of Robert's own negligence in operating his vehicle and asked the trid court to ingtruct the jury on the
principles of comparative negligence. Thetria court granted Moore Planting's request, and the jury returned
their handwritten verdict as follows:

We, thejury, find both parties equally negligence and assess the Plaintiff's damages at $15,000 totd x
50% = $7500.00.

Thetrid court entered judgment accordingly. Robert and Sara sought relief from the trid court in their
motion for INOV. However, the tria judge overruled that motion, and this apped followed.

ANALYS SAND DISCUSSION OF LAW

I.WHETHER THE APPARENT OMISSION OF DAMAGES AWARDED TO ONE OF THE
PLAINTIFFSWARRANTSREVERSAL AND THE GRANTING OF A NEW TRIAL

4. Astheir first assgnment of error, Robert and Sara dlege that the form of the verdict returned by the
jury was unclear as to which plaintiff received the benefit of the jury's verdict. We find this assgnment of
error to be meritorious. Accordingly, we reverse and remand for anew trid in this matter.

5. It iswell-settled that this Court assumes that jurors follow the ingtructions of the tria court. Snging
River Mall, Co. v. Mark Fields, Inc., 599 So. 2d 938, 943 (Miss. 1992); Parker v. Jones County
Comm. Hosp., 549 So. 2d 443, 445 (Miss. 1989); Dabbs v. Richardson, 137 Miss. 789, 807, 102 So.
769, 771 (1925). However, whereit is evident, asin the case sub judice, that the jury did not abide by the
indructions given by the trid judge and injustice results, it isleft to usto intervene. The jury verdict was
vague and incomplete, and it is necessary for usto correct this plain error by ordering anew trid for a
determination of which plaintiff recovered dameges.

6. In the case sub judice, Court Ingruction #1 unequivocaly required the jury to return averdict asto
each plantiff in this case

When any nine of you agree on averdict, it may be returned as the verdict of the entirejury. In that
event, your verdict need not be signed, should be written on a separate sheet of paper and may bein



ether of the following forms:
If you find for the Plaintiff, Robert S. Byars

"Wethejury find for the Plaintiff, Robert S. Byars, and assess his damages a
$

If you dso find for the Plaintiff, SoraByars

"Wethe jury find for the Plaintiff, Sara Byars, and assess her damages at

$
If you find for the Defendant, Moore Planting Company:

"We the jury find for the Defendant.”
Do not write anything on the ingructions of the Court.
As st forth above, the jury's verdict read as follows:.

We, thejury, find both parties equally negligence and assess the Plaintiff's damages at $15,000 totd x
50% = $7500.00.

The obvious question is which plaintiff recovered-an important question to which the jury did not provide
any guidance. It isplainly unclear. Sara's loss of consortium claim was a separate and distinct claim from
Robert's claim for persond injuries. Sarawas not in the vehicle and could not, as a matter of law, have
been 50% negligent in her clam. Asthe driver of his vehicle, Robert could have been 50% negligent;
however, snce the jury did not follow the trid court's ingtructions to specify their verdict as to each plaintiff,
we do not know the answer to this question. At first blush, we may appear to be tinkering with the hyper-
technicd. However, amore careful review of each claim presented reveds the gross lack of clarity in this
verdict. Thislack of clarity creates aplain error that should have been corrected by the trid judge sua
sponte upon his discovery that the jury had not followed his specific ingtructions to return verdicts as to
each plaintiff. The Missssppi Code places the responsibility of raising non-responsive errorsin the jury's
verdict squarely with the tria judge: "[i]f the verdict is not respongive to the issue submitted to the jury, the
court shal cdl their attention thereto and send them back for further ddliberation.” Miss. Code Ann. § 11-
7-161 (Supp. 1998).

7. Smply dated, the jury faled in its duty to follow the very specific ingructions of the trid court with
regard to the form of their verdict, and the trid judge failed in his duty of insuring that the jury complied with
hisingructions. The pand did not identify which plaintiff they found for in this case or which dam they
decided.) As an gppdlate court, we cannot assume the jury's intentions, as the appellee would have us do.
Rather, we are bound by the jury's verdict as set forth by them. Plainly, the verdict returned by the jury in
this case was not responsive to the ingructions of the tria judge, and the trial court had no means of
determining which claim was decided in this case. We observe that in the transcript, it is noted thet the
verdict was inadvertently read without the court reporter being present. However, according to the
transcript, the verdict was for one plaintiff in the amount of $15,000.

118. The Missssppi Supreme Court has established that jury verdicts must be an "intelligent answer to the



issues submitted to the jury and expressed so that the intent of the jury can be understood by the court.”
Mizell v. Cauthen, 251 Miss. 418, 429, 169 So. 2d 814, 818 (1964). The form of the verdict in this case
was not presented in a manner consstent with Court Ingtruction #1 or in away that the tria judge could
have possibly understood the jury's intent; therefore, plain error results and reversd is warranted.

19. THE JUDGMENT OF THE CIRCUIT COURT OF CLAIBORNE COUNTY ISREVERSED
AND REMANDED. ALL COSTSOF THISAPPEAL ARE TAXED AGAINST THE
APPELLEE.

BRIDGES, C.J.,, THOMAS, P.J., COLEMAN, DIAZ, IRVING, KING, AND LEE, JJ.,
CONCUR. McMILLIN, P.J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED
BY SOUTHWICK, J.

McMILLIN, P.J., DISSENTING:

1110. | respectfully dissent. Though the judgment in this case is certainly less than an ided resolution of the
legal issues, | believe that the jury's verdict was as responsive as could reasonably be expected in view of
the manner in which the jury was ingtructed. There are defects in the form of the verdict, but it would be my
view that the defects arose because the jury followed flawed indructions - ingtructions authored by the
plaintiffs - and not because the jury failed to properly heed the ingtructions.

111 Firg of dl, | think the mgority errs when it finds that the verdict was returned for only one of the
plaintiffs. The sole reason advanced to support that conclusion is that the sngular possessive was used by
the jury to assess "the Plaintiff's damages at $15,000." The mgority places entirely too much emphasis on
some unknown juror's punctuation skills when it assumes that this verdict represented a verdict of $15,000
for one plaintiff and a defendant's verdict as to the other plaintiff, so that the sole problem isthat the jury
forgot to say which plaintiff it was finding for. That, on itsface, isalogicdly indefensble stance. If the jury
was, in fact, attempting to return averdict for only one plaintiff, it is beyond dispute thet the fortunate
plantiff would have to be Mr. Byars, Snce hiswifes loss of consortium claim is purely derivative,
depending for its very existence on some measurable injury to her husband. Choctaw, Inc. v. Wichner,
521 So. 2d 878, 881 (Miss. 1988). Thus, if Mr. Byarsincurred no compensable injury, it would be
impossble for his wife to have suffered aloss of consortium and a verdict to that effect would be
nonsenscal.

112. It isevident that the jury's verdict was ajoint verdict in favor of both plaintiffs. Even plaintiffs counsdl
understood the verdict in thisway, sSnce, when he drafted a proposed judgment based on the verdict, he
corrected the jury's punctuation error to indicate that "the Plaintiffs' damages’ were set at $15,000. The
trid court, by entering the judgment in that form, effectively reformed the jury's verdict to reflect whet all
involved understood the jury's verdict to be.

113. That is not to say that the jury verdict, even as reformed by the trial court, was free of defects. It was
improper as amatter of law for the jury to combine these plaintiffs separate claims for damagesinto one
award. It isadso true that the verdict does not conform to the "form of the verdict” ingtruction initidly given
thejury that required the jury to return separate verdicts as to Robert Byars and Sara Byars.



114. However, besides the question of the defendant's negligence in this case, there was the additiona
guestion of Mr. Byarss possible contributory negligence. The "form of the verdict” ingtruction that required
separae verdicts for each plaintiff told the jury nothing of how to proceed if it found that Mr. Byarswas, in
fact, contributorily negligent in the accident. The issue of contributory negligence was covered in a separate
indruction - one drafted by the plaintiffs and given by the trid court in exactly the form it was requested.
Thisingruction told the jury that, if it found Robert Byars was contributorily negligent, the jury must

first determine that sum of money which will fairly and adequately compensate Robert Byars and Sara
Byars, plaintiffs, for said injuries and damages, and then reduce this sum in proportion to the causal
negligence of Robert Byars. . . .

1115. Theindruction then required the jury to first gpply Robert Byarss percentage of negligence to "the
sum of money you determined as plaintiff's (sc) damages,” then subtract the result "from the sum you first
determined to be Robert Byars and SaraByars, plaintiffs damages” and, findly, "return averdict for that
amount for Robert Byars and Sara Byars, plaintiffs.”

126. In my view, the jury, having determined that Robert Byars was, in fact, contributorily negligent, acted
within the framework of the indructions it received when it disregarded the initid "form of the verdict”
indruction and fashioned its verdict by following - essentidly to the letter - the plaintiffs own contributory
negligence indruction. The fact that this ingtruction was poorly drafted and incorrectly suggested thet the
jury ought to return one "sum of money" as damages for both plaintiffs, rather than two separate amounts, is
afalure that may belad directly at the plaintiffs door. The verdict was entirely responsve to this
comparative negligence indruction.

117. By reforming the verdict to correct one juror's evident misgpplication of the rules of punctuation (a
misapplication that may, in fact, have been caused by the plaintiffs own punctuation error highlighted above
in bold letters), thetria court cured any possible claim that the verdict was unresponsive to the ingtructions.
The fact that the ingtruction incorrectly stated the law is an entirely different issue that is not before this
Court for decison, and | would not find plain error in an admittedly defective jury instruction that was
drafted by the very parties seeking to take advantage of the defect.

118. Inthefina andyss, the only red fault in the verdict isthet it falls to distinguish as to whet part of the
verdict condtitutes Robert Byarss damages and what part congtitutes the separate |oss of consortium
damages of hiswife, Sara Byars. That is a problem tracegble directly to the form of the plaintiffs own
comparative negligence ingruction. Having created the problem, they should be I€ft to live with the
consequences of it.

129. If these two plaintiffs are unable to agree on afair division of the judgment between themselves, thet is
adispute to be resolved in the proper forum, but it is of no concern to Moore Planting Company. Thereis
no basis, on the strength of the plaintiffs own falure to draft a comparative negligence ingtruction that
accuratdy informed the jury of its duty, to permit them a second bite at the apple of damages.

120. Because the mgority, by reversing on this point, does not address the other issuesraised by Mr. and
Mrs. Byarsin this goped, | will not discuss them in this dissent beyond saying that, having examined them, |
find them to be as equally without merit as the issue on which the mgority reverses.

121. I would affirm the judgment.



SOUTHWICK, J., JOINSTHIS SEPARATE OPINION.

1. We note that the trid court'singructions, as awhole, were less than hepful and may have
contributed to the form of the verdict returned in this case. In some ingtructions, references were
made to Robert and Sara jointly while in others reference to them was made individualy.



