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McMILLIN, PJ., FOR THE COURT:

1. George Neville, an atorney, was granted a divorce from hiswife, Tina Neville, amedica doctor, in the
Chancery Court of Hinds County on the ground of uncondoned adultery. After finding the proof sufficient to
grant the divorce, the chancdllor turned to the matters of determining child custody and adjudiceting the
various financia consderations that attend the dissolution of amarriage. He granted primary physica
custody of the parties child to Dr. Neville and Mr. Neville has appeded that decision. Mr. Nevilledso
clamstha he wasill-trested by the chancellor in various ways relating to matters of finance and the divison
of personaty. He also raises two issues regarding perceived errors in evidentiary rulings by the chancellor.

2. Dr. Neville hasfiled a cross-gpped, claming that the chancellor was unduly generous to Mr. Nevillein
awarding him $1,400 per month for afixed term of 120 monthsin an award the chancellor termed



rehabilitative alimony. Dr. Neville dso suggests that the chancdlor abused his discretion in setting child
support to be paid by Mr. Neville below the gpplicable statutory guidelines without offering adequate
judtification for doing so.

113. We conclude, based upon our review of the record and the applicable law, that the chancellor acted
within the range of discretion given in such maitersin al aspects of his ruling, and we, therefore, affirm the
judgment, subject only to a change we make on our own moation in the terminology the chancdllor used to
describe Mr. Nevilles dimony award.

l.
Facts

4. Mr. Neville and Dr. Neville were married in 1988 at atime when he was working as an atorney for the
Office of the Attorney Generd and Dr. Neville was amedical school student. He was 31 years old and she
was 23 years of age a the time of the marriage. A female child was born to the couple in December 1991.
In 1995, the couple anticipated moving from Jackson to Long Beach to permit Dr. Neville to begin
practicing in her area of specidty. The record indicates that, during thistime, Dr. Neville had become
romanticaly involved with a physician from the coagt area that ultimatdly led to an adulterous affair. It was
the evidence of this affair that formed the basis of the chancellor's decision to grant Mr. Neville adivorce.

5. Asareault of the marita difficulties brought on by Dr. Nevilleés adulterous conduct, Mr. Neville did not
relocate to Long Beach, though the parties had dready purchased a home in anticipation of the move. At
the time of the divorcetrid, Mr. Neville continued to actively practice law with an income of gpproximately
$55,000 per year. Dr. Neville was earning in the range of $165,000 per year at the time of the separation.
The evidence suggests that both parties are hedthy and reasonably capable of continuing their respective
ganful employment for the foreseesble future.

.
Child Custody

6. As hisfird issue, Mr. Neville urges this Court to conclude that the chancellor abused his discretion in
awarding primary physica custody of the parties daughter to Dr. Neville.

117. In a contested child custody case, the chancellor is often confronted with a difficult decison. The
Missssippi Supreme Court has listed a number of factors that ought properly to enter into the decison
process. These criteria have, through long use, come to be familiarly known asthe Albright factors.
Albright v. Albright, 437 So. 2d 1003, 1005 (Miss. 1983). The critica issue underlying al the Albright
factorsisthe welfare of individuas that, in the great bulk of cases, are not partiesto the litigation - namely,
the children of the litigants. The supreme court has stressed this point by saying that the child's best interest
isthe "polestar” consderation in any custody determination. M.C.M.J. v. C.E.J., 715 So. 2d 774 (Y11)
(Miss. 1998). Thus, though the dispute is between the litigants, the determination of custody does not
particularly concern itsdf with the parents competing claims that to deprive one or the other of custody
would be unduly harsh to that parent. It isfor that reason, for example, that the party causing the dissolution
of the marriage may, neverthdess, prevail in the resulting custody digpute, the courts reasoning that an
award of custody is not a proper means to punish an offending spouse. McKee v. Flynt, 630 So. 2d 44,
49 (Miss. 1993).



118. In this case, the chancellor was presented with an abundance of testimony as to which parent could best
meet the child's needs in the days following the divorce. No less than twenty-nine witnesses appeared on
that question. The chancdllor, in his opinion, concluded that most of these witnesses on both sides were not
particularly helpful because of their evident bias for one party or the other and because of hisfeding that
each of these witnesses had only limited opportunity to observe the interaction between the child and the
parents that would give the witness a reasonable basis to provide hepful information to the court.

119. The chancdllor, in detailed findings of fact, laid out and supported his opinion that both parents were
concerned and competent caregivers for the child. He concluded, based on his measure of the credibility of
certain witnesses best able to objectively express an informed view on the question, that Mr. Neville was
not, as he asserted before the chancellor and now urges on apped, the primary caregiver for the child
during her early years. Rather the chancellor stated that the child "was lucky enough to have both a mother
and afather who more or less equaly saw to her needs. . . ." Our review of the record leaves us
unconvinced that the chancdlor was manifestly in error in arriving a that conclusion.

120. The chancdlor, in determining that primary physical custody should be given to Dr. Neville, placed
particular emphasis on his conclusion that Dr. Neville and the child would enjoy a strong extended family
sructure in the Long Beach area because of the presence there of Dr. Neville's mother and sster and their
families, and that thiswould lend a measure of gability to the child'slife following the trauma of her parents
divorce. We consder this alegitimate finding to give weight to the chancellor's determination of custody.
The Albright decision specificaly mentions "stability of home environment” as afactor to be considered.
Albright, 437 So. 2d at 1005. Asto the other Albright factors, the chancellor found that the remaining
criteria"favor[ed] neither George nor Ting," therefore compelling afinding thet "it isin the best interest of
[the child] that she be entrusted to the primary care and custody of [Dr. Nevillg]."

711. Mr. Neville atacks the chancellor's decison by pointing to specific matters in the record that were
derogatory to Dr. Neville. He then urges this Court to conclude that the chancellor elther ignored those
factors or failed to give them their proper weight in reaching his decision on child custody. He suggests, for
example, that Dr. Nevilles adultery evidences amord unfitness on her part to be the custodia parent. He
attacks the chancdlor's finding thet the child would benefit from the ready availability of relativesin the Long
Beach area by criticizing his former mother-in-law for testifying harshly againgt him at tria and for dlegedly
operating an unlicensed day care facility out of her home. He suggests the hazard of exposing the child to his
former wife's lover, who "introduced [Dr. Nevillg] to hindu chanting [and] who believes that the traditiond
family relationship is an outdated concept.” He disputes the chancdlor's finding thet Dr. Neville had
purposely developed her practice to ensure flexibility to be available to persondly take care of the child by
pointing out that Dr. Neville, asamedica doctor, is subject to being caled away at any hour of the day.

112. While this Court is satisfied that these matters may have been legitimate facts for the chancellor to
consder in making a custody determination, we are not satisfied that they are of sufficient gravity toraisea
legitimate concern that the chancellor abused his discretion when he failed to decide that these matters
tipped the scale in Mr. Nevilles favor on the custody issue. We are of the opinion that the chancellor's
detailed analysis of the evidence presented to him and the weight he ascribed to various evidentiary factors
in resolving the issue of custody represents a sober, reflective study of the difficult question presented to him
for resolution. Having so concluded, we find that any attempt to upset the chancellor's decision would be to
merdly subgtitute the collective judgment of this Court for that of the chancellor. That is not the business of



an gppellate court and we decline to do so. Torrence v. Moore, 455 So. 2d 778, 780 (Miss. 1984).
[1.
Equitable Distribution

113. Mr. Neville dams that the chancdlor erred in failing to make an equitable digtribution to him of some
share of Dr. Nevilles medical practice valued as an on-going business. The Mississppi Supreme Court has
never held that a professond practice is an asset subject to the equitable distribution of marital assets
dictated by Ferguson v. Ferguson, 639 So. 2d 921, 928 (Miss. 1994). Certainly, evidence that Mr.
Neville, by hisefforts, asssted Dr. Neville during the marriage to pursue her medical degree, thereby
substantidly increasing her income-producing potentia, entitled Mr. Neville to some speciad consderation
when the marriage ended without fault on his part before he had the opportunity to enjoy some measure of
the anticipated benefits flowing from his efforts. Monroe v. Monroe, 612 So. 2d 353, 358 (Miss. 1992);
McNally v. McNally, 516 So. 2d 499, 503 (Miss. 1987). However, it appears problematical to this
Court, on first blush, whether, in fashioning such relief, an evauation of a professond practice as an on-
going business indigtinguishable from a hardware store would be a proper starting point to measure the
other spouse's rights. We concede, nevertheless, that other jurisdictions have purported to do just this. See,
e.g., OBrienv. O'Brien, 489 N.E.2d 712 (N.Y. 1985). In the end, we find it unnecessary to reach the
question of the propriety of attempting such avauation in this case and leave it for another day. We do so
because there are certainly ways to properly compensate a spouse in this Situation besides awarding an
equitable percentage of the income-producing enterprise that was made possible by the other spouse's
professiona degree. Such dternate means of relief could reasonably be seen to include an award of adimony
made more generous than would otherwise be indicated in order to account for the spouse's past
contributions. In this case, the chancdlor did just that. Taking into account Dr. Neville€'s disproportionately
large income when compared to Mr. Neville's, and further taking into account Mr. Neville€'s contribution to
the family during seven years of Dr. Neville€'s educationa efforts that led to her increased earning capacity,
the chancellor origindly awarded Mr. Neville periodic dimony in the amount of $1,400 per month. This
award was to continue, as the law requires, until Mr. Nevilles remarriage or until the desth of ather party.
Alimony in this amount would appear to be well within the discretion given to the chancellor in such métters.
It would appear, therefore, that it fairly addressed Mr. Neville€s legitimate clam that his sacrificesto aid Dr.
Nevillein pursuit of her medica degree would otherwise go for naught.

114. It isat this point that the case takes an interesting turn. Mr. Neville, dissatisfied with this award
because it required him to remain unmarried in order to regp some benefit from Dr. Nevilles future
earnings, petitioned the chancdlor to reconsder the award of periodic dimony. The chancdlor, finding Mr.
Neville's position to have merit, modified the original award to give Mr. Neville, instead, "dimony in the
nature of rehabilitative periodic dimony in the sum of $1,400 per month for a period of one hundred twenty
(120) months." Assuming thisaward is paid out in full, therefore, Mr. Neville would be entitled to the sum
of $168,000 by way of recompense for his efforts on behaf of Dr. Nevill€'s professond training during the
marriage.

1115. The chancellor found as amatter of fact that Mr. Neville, even during Dr. Nevill€'s schooling period,
was not the sole source of income for the family or the sole provider of the costs of Dr. Nevill€'s education.
Dr. Neville contributed her own resources and, once she was able, worked professondly in a
"moonlighting" capacity while completing some advanced training. Admittedly, much to Mr. Neville's evident



irritation, Dr. Neville declined to contribute dl of her "moonlighting” income to the family enterprise, but the
chancdllor plainly took this fact into account in his award. The chancedllor caculated that Mr. Neville
provided gpproximately sixty-two percent of the family income during the marriage. 1t was based on this
finding and the chancdlor's opinion that Mr. Neville was, under such decisons as Monroe and McNally,
entitled to share in some measure in Dr. Nevilles future earnings, even though Mr. Nevillewasdso a
degreed professond cagpable of earning a subgtantia income in his own right. Subject to a modification of
the chancdlor's find award which we will discuss later in this opinion, we are of the opinion that an award
of $168,000 payable over ten years was within the chancdllor's range of discretion, given the facts of this
case.

116. Therefore, we find that the chancdlor did not err in falling to calculate the vaue of Dr. Nevilles
medica license or medica practice as amarita asset, and then using that figure in making the necessary
equitable distribution of marital assats required under the Ferguson decision. By assessing the disparity in
the earning capacity of the two parties and awarding Mr. Neville a subgtantial sum of money to equdize that
disparity to some degree for a period of ten years following the dissolution of a marriage that only lasted
seven years (measured to the time of separation), the chancellor addressed the unfairness of Dr. Neville
being the sole future beneficiary of her enhanced income-producing capability. We do not find the award so
low as to indicate an abuse of discretion, and therefore, decline to disturb this award except for the matter
addressed in Section V. below.

V.
The Division of the Per sonalty

117. Mr. Neville clams that the chancedllor erred in giving Dr. Neville dl of the Waterford crysta
accumulated during the marriage. He urges that, instead, those pieces of the crystd that were wedding gifts
should have been divided according to whether the source of the particular item was afamily member or
friend of one spouse or the other. He also argues that the chancellor erred in refusing to order Dr. Neville to
return her engagement ring, which was a Neville family heirloom.

1118. It is evident from the record that Dr. Neville had expressed a particular desire to be awarded dl of the
Waterford crystal and that the chancellor honored that request, but, in doing so, made distribution to Mr.
Neville of other items of persondty to compensate for not making aphysica division of the crystd. The
chancellor has wide latitude in making such determinations. Turpin v. Turpin, 699 So. 2d 560, 565 (Miss.
1997). We find nothing so compdlling in Mr. Nevill€s argument that we fed the necessity to interferein the
divison of the persondty of the parties.

1119. The chancellor properly concluded that the engagement ring was a gift from Mr. Neville to Dr. Neville.
That gift necessarily predated the marriage of the parties. Thus, it was an asset brought by Dr. Neville into
the marriage and was not a marital asset subject to equitable divison. MacDonald v. MacDonald, 698 So.
2d 1079 (113) (Miss. 1997). It was, therefore, beyond the chancellor's authority to order Dr. Nevilleto
return possession of that item to Mr. Neville and hisrefusa to do so cannot condtitute reversible error on

appeal.
V.

Lump Sum Alimony ver sus Periodic Rehabilitative Alimony



120. It ison thisissue that this Court returns its focus to the chancellor's decison, a Mr. Nevilles request,
to dter Mr. Nevillés awvard from periodic dimony to what the chancellor caled "periodic rehabilitative
dimony."

121. It isclear from our review of the record, including the chancellor's admirable job of committing to
writing his findings and conclusions, that the chancdlor's origina decision to grant Mr. Neville periodic
aimony was not based on Mr. Nevill€s demongtrated need for assistance from Dr. Neville in meeting his
essentid living costs. Rather, it plainly appears that the chancellor intended this award as a means of
equitably compensating Mr. Neville for his pre-divorce sacrifices that contributed toward Dr. Nevill€s
enhanced pogt-divorce earnings prospects. We further find sympathy with Mr. Neville's dissatisfaction with
the award because it required him to forego the possibility of remarriage in order to regp the benefit of his
efforts on behdf of hisformer wife -- arequirement that he understandably found unpalatable.

122. The chancdllor, upon reconsideration, felt likewise and found Mr. Nevill€s position to have merit. It
was Secificdly to remedy this concern that the chancellor amended his earlier award of periodic dimony,
terminable at the ingtant of Mr. Nevill€'s remarriage, to award him, instead, $1,400 per month for a fixed
term of ten years. It is, however, a this point, that we conclude that error crept into the chancellor's order.

123. We are satisfied beyond dispute that the chancellor intended to award Mr. Neville the fixed sum of
$168,000, payable in ingtalments, as equitable compensation for the loss of his reasonably anticipated
opportunity to share in Dr. Nevilles future earnings. Inherent in that finding is the conclusion that the
chancdlor specificaly intended that amount to be received by him without consderation of whether Mr.
Neville remarried. That being the case, we conclude that the chancellor manifestly erred when he termed
Mr. Nevilles dternate relief as "periodic rehabilitative dimony” since such an award, asin the case of the
more traditiona periodic aimony, remains subject to further modification by the court and is subject to
termination automaticaly upon remarriage by the recipient. Hubbard v. Hubbard, 656 So. 2d 124, 130
(Miss. 1995).

124. Neverthdess, the Mississippi Supreme Court has made it abundantly clear that, in determining the true
nature of afinancia award in adivorce proceeding, this Court must look to the nature of the award itself
and not to the particular |abel that the chancellor affixes to the award. Bowe v. Bowe, 557 So. 2d 793, 795
(Miss. 1990).

125. Therefore, in view of this Court's finding that the chancellor did not intend for the award to terminatein
the event Mr. Neville should remarry during the ten-year life of these payments, we hold the award to be
lump sum aimony - an award not subject to subsequent modification by the chancdlor and one that will
continue despite the remarriage of the recipient. Maxcy v. Estate of Maxcy, 485 So. 2d 1077, 1078
(Miss. 1986).

VI.
Attorney's Fees

126. Mr. Neville raises a clam that the chancellor abused his discretion in denying him reasonable attorney's
fees for prosecuting this divorce action. He argues that proof that his monthly living expenses exceeded his
exiging income demongrated with the necessary certainty hisinability to pay his attorney's fees. Thisfact,
coupled with the wide digparity in income between himsdlf and his former wife, demondirates the inequity of



denying him a reasonable attorney's fee, according to his argument.

127. The award of attorney's feesin adivorce action is a matter vested in the sound discretion of the trid
court. Brooks v. Brooks, 652 So. 2d 1113, 1120 (Miss. 1995). We are satisfied that, based on proof that
Mr. Neville was earning in excess of $50,000 per year at the time of tria, the chancellor's conclusion that
Mr. Neville was able to defray the cost of his representation was not so manifestly in error asto require this
Court to intervene.

VII.
Other |ssues

1128. Mr. Neville urges this Court to reverse the judgment because of the chancellor's evidentiary ruling
denying the admissibility of a purported conversation between Dr. Neville and her aunts that Mr. Neville's
counsd attempted to dicit in cross-examining Dr. Neville. We conclude that, contrary to Mr. Nevilles
assartion, the clear intention in offering evidence of this conversation was to admit the satements of the
aunts, and not those of Dr. Neville, into evidence. The chancellor was entirdly correct in excluding the
evidence on atimely hearsay objection. Fleming v. Fleming, 213 Miss. 74, 85, 56 So. 2d 35, 39 (1952);
M.R.E. 802.

129. Mr. Neville dso complains that the chancellor permitted severd witnesses to testify for Dr. Neville
who were not disclosed in discovery or in the pretrid order. He does not suggest what prejudice arose by
virtue of the untimely disclosure of these witnesses. Only two of the witnesses gppeared to have had any
influence on the outcome of the case. Both of these testified on the matter of child custody. Mr. Neville
demondtrated nothing &t trid nor before this Court to indicate that he was unfairly ambushed by the
testimony of these witnesses or that, had he been given the opportunity, he could have gathered evidence to
impeach these witnesses or rebut their evidence. Especidly in the matter of child custody, the chancellor
should be armed with as much probative evidence as possible in order to make an informed decision.
Absent some clearer demongtration of actua prejudice to Mr. Neville, we decline to reverse this case solely
because of possible untimeliness in producing the names of witnesses.

VIII.
Dr. Neville's Cross-Appeal

1130. Dr. Neville raises two issues on cross appedl. Fird, she suggests that the chancellor's award of $168,
000 to Mr. Neville was an abuse of discretion since he was fully capable of being self-supporting. For the
reasons we have discussed a some length aready, we find that this award was an equitable resolution of
the uncontroverted fact that Mr. Neville contributed subgtantially, in a number of ways, to Dr. Nevilles
enhanced earning ability - the enjoyment of which he was entitled to contemplate by virtue of their marriage,
but which opportunity he lost because of Dr. Neville€'s adulterous activities. We find this issue to be without
merit.

1131. Secondly, she argues that child support should be increased to include the statutory percentage of the
monthly $1,400 payments she was ordered to pay. Because we have determined this award to be lump
sum dimony payable in ingalments rather than periodic dimony, we do not find it to be "dimony”
necessarily includable in Mr. Nevilles adjusted grossincome as that figure is defined in section 43-19-
101(3)(a) of the Mississippi Code. Miss. Code Ann. § 43-19-101(3)(a) (Supp. 1998).



132. THE JUDGMENT OF THE CHANCERY COURT OF HINDS COUNTY ISAFFIRMED
ON DIRECT APPEAL AND CROSS-APPEAL. COSTSOF THISAPPEAL ARE TO BE
DIVIDED EQUALLY BETWEEN THE PARTIES.

BRIDGES, C.J., THOMAS, P.J., IRVING, KING, LEE, PAYNE, AND SOUTHWICK, JJ.,
CONCUR. COLEMAN AND DIAZ, JJ., NOT PARTICIPATING.



