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COLEMAN, J,, FOR THE COURT:

1. The appdlant, John W. Dilling, appedls from the judgment of the Jackson County Chancery Court
which incarcerated him for five days in the Jackson County Jail for contempt of court and from that court's
supplementa judgment which required Mr. Dilling to pay the mortgage payments on the Dillings former
marita home ingtead of the gppellee, Denise L. Dilling, as the court had originaly ordered in the judgment
of divorce. In his appedl from the judgment of contempt and the supplementa judgment, Mr. Dilling
presents for our review and resolution two issues, which we quote verbatim from his brief:



1. WHETHER THE LOWER COURT ERRED IN AMENDING/MODIFYING THE
PROPERTY SETTLEMENT AGREEMENT SIGNED BY THE PARTIES.

2. WHETHER THE LOWER COURT ERRED IN FINDING THE APPELLANT IN
CRIMINAL CONTEMPT OF COURT NECESSITATING THE IMPOSITION OF
INCARCERATION.

112. Although she filed no cross-gpped, Ms. Dilling restates the issues as follows:

1. THE LOWER COURT PROPERLY MODIFIED/AMENDED THE PROPERTY
SETTLEMENT AGREEMENT SIGNED BY THE PARTIESTO REFLECT THAT HUSBAND
WASTO PAY ALL HOUSE NOTESON THE MARITAL HOME IN ACCORDANCE WITH
MISSISSIPPI RULES OF CIVIL PROCEDURE 60.

2. THE LOWER COURT PROPERLY REFORMED THE PROPERTY SETTLEMENT
AGREEMENT EXECUTED BY THE PARTIES.

3. THE CONDUCT OF THE APPELLANT WASWILFUL AND CONTEMPTUOUSAND THE
LOWER COURT WASAUTHORIZED TO INCARCERATE THE APPELLANT FOR HIS
FAILURE TO ABIDE BY THE TERMS OF THE COURT ORDER.

However, we affirm.
. FACTS

113. John W. Dilling and Denise L. Dilling were married on February 4, 1989 and continued to live as
hushand and wife until January 26, 1996. One child, Leigh Ann Dilling, a daughter, was born to the Dillings
marriage on September 24, 1990. The Dillings executed a " Child Support, Custody and Property
Settlement Agreement” on March 29, 1996, a copy of which they filed with their joint complaint for divorce
on April 8, 1996. Through their complaint, the parties requested a divorce on the grounds of irreconcilable
differences pursuant to Section 93-5-2 of the Mississippi Code (Rev. 1994). On June 11, 1996, the
chancery court rendered and entered its "judgment for divorce -- irreconcilable differences’ (judgment for
divorce). In the judgment for divorce, the chancery court granted the Dillings a divorce on the grounds of
irreconcilable differences and "ratified and gpproved" their agreement, which the court incorporated into and
made a part of the judgment o that "the terms therein contained [were] as much apart [of the judgment for
divorce] asif copied infull herein.. . . ." The Dillings agreement was drafted by Denise Dilling's atorney,
who had divided the agreement into three sections ddlineated as "John W. Dilling Agrees as Follows,"
"Denise L. Dilling Agrees as Follows" and "Both Parties Agree as Follows" Denise Dilling agreed that she
clamed no interest ether in receiving dimony from her husband or in Mr. Dilling's retirement. She dso
agreed that Mr. Dilling would have sole ownership of the Jeep and the VVolkswagen automobile.

4. Regarding their daughter's custody and visitation, the Dillings agreed to the following restriction:

3. That the parties shdl have no one of the opposite sex spend the night that they are not married to,
while the minor isin their custody.

The agreement aso contained the following proviso:



4. Itisunderstood that Barbara E. Harvey represents soldy Denise L. Dilling and that John L. Dilling
has been advised to seek counsd to protect hisrightsif he so desires.

Mr. Dilling sought no representation until after the chancery court entered the judgment of divorce and Ms.
Dilling filed her complaint to hold Mr. Dilling in contempt.

5. For his part, John Dilling specificaly agreed that Ms. Dilling would have custody of the minor child and
that he would pay child support in the amount of $90 per week dong with al medica, dentd, and eye care
expenses for the child. He agreed (1) that Ms. Dilling would have sole ownership of most of the furnishings
in the marital home and of a 1988 Pontiac "Grand Am™ automobile; (2) that he would repair the roof of the
marita home before June, 1996; (3) that he would pay Ms. Dilling's attorney's fees, without the amount's
being specified, and costs of court for the divorce no later than June 1996; (4) that he would maintain alife
insurance policy in the amount of $30,000 with the Dillings daughter listed as the beneficiary of the policy;
and (5) that he would pay a debt owed to Singing River Hospita incurred for Ms. Dilling's care. The
following paragraph, which we quote, was listed under John Dilling's covenants:

2. That the wife shdl have exclusive use and possession of the marital home located at 4817 Fordham
Drive, Gautier, Missssppi and shal pay al house notes which includes taxes and insurance thereon.
Theat the wife shdl have the right to live there for as long as she does not remarry. In the event that the
wife remarries or the wife decides to move from said home then the parties shall sdll said home and
the husband shdl recaeive Sixty Five (65%) of the proceeds from said sde with the wife receiving
Thirty Five (35%) of said proceeds.

[I.LITIGATION

6. On August 14, 1996, Denise Dilling filed her "Complaint for Contempt, Modification, and for Other
Rdief" in which she asserted that John Dilling had "willfully, obstinatdly and contumacioudy violated the
terms of said agreement and Court order” by violating the provison proscribing overnight visitation with the
minor child in the presence of amember of the opposite sex. Ms. Dilling's complaint dso included this
paragraph:

Raintiff [Ms. Dilling] would further show that the parties agreed that Defendant would be responsble
for the payment of al house notes;, however, the language of the Property Settlement Agreement is
unclear asto the same and should be amended so as to reflect the intent of the parties.

Ms. Dilling continued that she was "financidly incgpable of satisfying the house notes, while [Mr. Dilling
was| fully capable of the same." She advised the court that the monthly payments were three monthsin
arrears and that "forecl osure proceedings will soon commence.” Findly, Ms. Dilling requested reasonable
atorney's fees incurred in seeking enforcement of the court's judgment.

7. Mr. Dilling filed his answer to Ms. Dilling's complaint on October 16, 1996. Still later on October 29,
Ms. Dilling filed a"Motion to Correct Judgment pursuant to Rule 60 of the Mississppi Rules of Civil
Procedure.” In that motion, she again suggested that the agreement and the resulting judgment inaccurately
reflected the intent of the parties because of a"scrivener's error”, and she asked the court to correct the
judgment and require Mr. Dilling to stisfy the house notes.



1. HEARING

118. At the hearing which the chancdllor conducted on Ms. Dilling's complaint for contempt and Rule 60(b)
motion, Ms. Dilling's first withess was Barbara E. Harvey, the lawyer who had represented her asthe
Dillings obtained a divorce. Ms. Harvey had drafted the property settlement agreement and had
acknowledged the Dillings having Sgned the agreement. Ms. Harvey recdled the dispute about who would
pay the monthly mortgage payments on their home asfollows:

Q. Wasthe fird draft ever presented to him?

A. My best recollection was that Ms. Dilling picked up the first property settlement and brought it to
him. Now, | could be wrong, but that's what | remember. And it was related to me that he refused to
sgn that, because he didn't want to have to pay the house note. Then | believe they got together and

rehashed it again, and it [Sic] came up with giving him more equity, which stisfied it.

Ms. Harvey reviewed the paragraph which stated that Ms. Dilling would "pay al house notes which
include]d] taxes and insurance thereon,” and then testified that it did not accuratdly reflect the agreement
that the Dillings had reached because Mr. Dilling was supposed to pay the house note. She acknowledged
that the language "flows like [Ms. Dilling]'sto [pay] it," but she explained that it became necessary to
increase Mr. Dilling's equity in the house to 65% before he would promise to pay the monthly payments on
the mortgage, taxes, and insurance premiums on their house.

19. Ms. Harvey tedtified that "when we redrafted, we made the mistake" in not clearly stating that Mr.
Dilling would be responsible for paying the house note. Ms. Harvey directed the chancellor's attention to the
point where she believed that a computer error resulted in the omission of the word "husband” in the
agreement, and she submitted that the omission was the only mistake that she noticed in the agreement.

110. On cross-examination, Ms. Harvey conceded that the sentence of the agreement in question, as
written, was understandable and that it required Ms. Dilling to pay the house note, dong with taxes and
insurance. Ms. Harvey aso acknowledged that her theory that the term in question resulted from a
computer error was pure speculation. She affirmed that Mr. Dilling was not represented by an attorney in
the divorce and that she persondly prepared the agreement. Ms. Harvey testified that she explained the
agreement to Ms. Dilling, who read and signed it, and she stated that Mr. Dilling also read the document
and Sgned it. Ms. Harvey explained to the court that she did not have a copy of the first draft of the
agreement with her and that it had probably been destroyed. Findly, she tetified that she discussed Mr.
Dilling's duty to pay the house note with Mr. Dilling when he cameto her office to Sgn thefind draft. Mr.
Dilling would later testify that Ms. Harvey was not in her office when he went there to sign the agreement.

T11. Mr. Dilling was Ms. Dilling's second witness. About his dleged violation of the overnight vigtation
provison, Dilling tedtified that he moved in and shared expenses with his girlfriend after he and Ms. Dilling
were divorced. He confirmed that he was living with his girlfriend a the time of the hearing. He admitted
that he was aware that the agreement prohibited him from having members of the opposite sex say
overnight when his child vidted him, and he firg testified thet his girlfriend had never spent the night with him
while his daughter was visiting. However, Mr. Dilling later confirmed that his daughter, his girlfriend, and his
girlfriend's son, and he spent the night together in atent while on a camping trip to Mountain View,
Arkansasincluding July, 4, 1996, which lasted for saverd days. He ingsted that he and his girlfriend did not



engage in sexuad relations or other immora conduct in the presence of the minor child or anyone else during
their camping trip in Arkansss.

112. Asto the execution of the property settlement agreement, Mr. Dilling stated that he went to Ms.
Harvey's office, read the agreement, and signed it. He said that he did not see Ms. Harvey or Ms. Dilling
and that the agreement was not notarized when he sgned it. Mr. Dilling contended that he would never have
sgned that agreement if it had stated that he was required to pay the house note. Findly, Mr. Dilling
detailed the terms of the property settlement agreement regarding persond property.

1123. Although Mr. Dilling said that he was the primary breadwinner for the family and that Ms. Dilling just
worked "odd-and-end jobs here and there” during the marriage, he recollected that Ms. Dilling was
employed at anursery and at Wal-Mart for gpproximately minimum wage at the time they executed the
property settlement agreement. He noted that Ms. Dilling maintained the home and took care of the minor
child during their marriage and that he earned the money that was used to pay dl of the bills during the entire
seven-year marriage. Mr. Dilling later testified that both he and Ms. Dilling deposited their paychecksinto
the same account during the marriage and that Ms. Dilling paid their bills from the joint account. Mr. Dilling
agreed that hisincome totaled $34,495 for the yesr, as reflected by the W-2 statementsin evidence. He
estimated the amount of the bills that he was paying at the time of the divorce, and he acknowledged that
the discussions about who would pay the house note were apoint of contention in the agreement. Mr.
Dilling said that he understood that Mss. Dilling waived al rights to his retirement and to aimony, but he
indicated that he had very little retirement money and that he thought that the child support was dimony. He
sad that Ms. Dilling had confronted him about paying the house note since the divorce, but he believed that
the house note was not his responsbility under the agreement. Mr. Dilling contended that he only agreed to
pay the house note until the divorce was find, which he had done. Mr. Dilling asserted that he did not know
why he was supposed to get nearly twice the equity in the homeif it were sold and that he did not
remember discussing that provison with Ms. Dilling. He recognized that he agreed to pay Ms. Harvey's
attorney's fees and a hospitd hill in the amount of gpproximatey $5,000, but he explained that he was
experiencing money problems and had not paid the $130 monthly hospita payment for a couple of months.

114. Findly, Denise Dilling tedtified. Ms. Dilling stated that the house required extensive repair a the time
that she and Mr. Dilling separated. When questions arose regarding the agreement reached by the parties,
Mr. Dilling raised an objection based upon the Best Evidence Rule and the Parol Evidence Rule, suggesting
that the language in the agreement was unambiguous and that evidence of parol agreements should be
prohibited. Ms. Dilling established that the monthly mortgage payment was $280, that the Dillings still owed
abaance of gpproximately $25,000 on their debt secured by their home, and that according to the recent
county reassessment, the value of their home was $47,000. She affirmed that Mr. Dilling refused to Sgn the
initia agreement which required him to pay the house note but rdented only after Ms. Harvey modified the
terms of the agreement to give Mr. Dilling 65% of the equity in their home after it had been sold. She
reveded that the house note was two months in arrears and that her parents had loaned her money to pay
three monthly installments of the debt plus late fees to keegp the house out of foreclosure until the hearing.
She said that foreclosure had been threatened twice and that she raised $250 for the house note by sdlling
an automobile engine that Dilling had left at the house after their separation.

1115. Ms. Dilling disclosed that she worked the night shift at Wa-Mart in Pascagoula, on duty 32 to 38
hours per week for $5.70 per hour. She affirmed that her take-home income was $656.60 per month and
that she recelved no food stamps, AFDC, or other public assstance. Thus, her only income came from her



Wad-Mart wages and Mr. Dilling's payment of child support. She testified that her monthly expenses totaled
$1,562.45, and she explained that she had been unable to pay the $280 house note and that she would not
be able to pay it any time soon. Ms. Dilling advanced her request for attorney's fees by explaining that she
would not have incurred the expense if Mr. Dilling had complied with the court order. She then entered into
evidence the bill for her attorney's fees.

116. On cross-examination, Ms. Dilling explained that she could not leave the marital home because she
had no other place to live. She noted that child care required $50 per week of the $90 per week she
received for child support. Ms. Dilling said that she read the agreement before she sgned it and that her
attorney told her that the house payment was under John Dilling's responsibilitiesin the agreement. Findly,
Ms. Dilling stressed that she would not have signed the agreement if she thought that the agreement required
her to pay the house note. Other matters about which the Dillings testified were Mr. Dillings belated and
adlegedly incomplete attempt to repair the roof on the marita home as their agreement required him to do
and hisfallure to notify Ms. Dilling about his current address. Neither métter is the subject of Mr. Dilling's
two issues, S0 we have omitted a narration of the Dillings testimony on these two subjects.

T117. After the Dillings rested, the chancellor found

that there was, in fact, amistake in Paragraph 2 of the Child Support Custody and Property
Agreement of the parties, and that the ex-husband should have been required to pay dl the house
notes, which include the taxes and the interest from the time that the Court gpproved that judgmernt,
which was June the 11th, 1996, when the judgment was entered.

The chancellor ordered Mr. Dilling to bring the house notes current within sixty days and to begin paying the
house note with the November payment. The court alowed six months for Mr. Dilling to repay Ms. Dilling
for the three payments for which her parents paid. Mr. Dilling would aso be required to pay Ms. Dilling for
any charges required to keep the house out of foreclosure within Sixty days after Ms. Dilling presented the
chargesto him.

1118. The chancdlor found Mr. Dilling in contempt of the court for violating the court's order regarding the
provision that neither party would spend the night with a person of the opposite sex while the party had
physica custody of the minor child. The court sentenced Mr. Dilling to be incarcerated in the Jackson
County Jail for aperiod of five days beginning a 2:00 p.m. on November 26, 1996 and continuing until
5:00 p.m. on December 1, 1996. The chancellor ordered Mr. Dilling to pay Ms. Dilling $750 for attorney's
fees, which he was adlowed to pay at the rate of $150 per month for five months. The chancellor aso
ordered Mr. Dilling to pay the costs of court.

119. Mr. Dilling's attorney asked the trid judge to specificaly denote the facts upon which he based his
ruling that Mr. Dilling was in contempt of the court order. The court responded as follows:

| find that heisin wilful, contumacious contempt of this Court, for going on acamping trip to
Arkansas for saverd days with his girlfriend, his daughter, and his girlfriend's child. The specific
provisonsin the Agreement prohibit that. . . . Paragraph 3, the parties say that the parties shdl have
no one of the opposite sex spend the night they're not married to while the minor isin their custody.
That's a specific violation of that provison[] of the Child Support, Custody and Property Settlement
Agreement.



The court noted that Mr. Dilling admitted that he went on the camping trip and that he spent the night in the
tent with his girlfriend and the children. The chancdlor entered hisinitid written judgment on November 27,
in which he sentenced Mr. Dilling to be incarcerated in the Jackson County Jail. A more detailed
supplemental judgment was filed on December 9, 1996.

1. REVIEW, ANALYSS, AND RESOLUTION OF THE ISSUES
A.Mr. Dilling'sfirst issue
1. The Dillings' arguments

120. Mr. Dilling'sfirg issue is "Whether the lower court erred in amending/modifying the property settlement
agreement signed by the parties”” Ms. Dilling'sfirst and second issues are restatements of Mr. Dilling's first
issue; thus, to resolve Mr. Dillingssfirg issueis to resolve Ms. Dillingssfirgt two issues. Mr. Dilling argues
that it was error for the chancellor to modify or to amend the judgment for divorce based on Ms. Dilling's
motion to correct judgment which she filed pursuant to Rule 60 of the Missssippi Rules of Civil Procedure.
To support his argument, Mr. Dilling provides the following quotation from Stringfellow v. Sringfellow,
451 So. 2d 219, 221 (Miss. 1984):

Rule 60(b) provides for extraordinary relief which may be granted only upon an adequate showing of
exceptiond circumstances, and that neither ignorance nor carelessness on the part of an attorney will
provide grounds for relief. Additionaly, it has been said that a party is not entitled to relief merely
because he is unhappy with the judgment, but he must make some showing that he was judtified in
failing to avoid mistake or inadvertence; gross negligence, ignorance of the rules, or ignorance of the
law is nat enough.

(ating Huffman v. Celebreeze, 405 F.2d 833 (8th Cir. 1969)).

121. Mr. Dilling contends that Rule 60(b) can be no basis for the chancery court's modifying its judgment
for divorce because it was Ms. Dilling's counsel's admission that she made a mistake when she drafted the
agreement on which the chancedllor based his decision to render him ligble for the payment of the monthly
mortgage payment, insurance premiums, and taxes on the marital home. Thus, because "neither ignorance
nor carelessness on the part of an attorney will provide grounds for relief" pursuant to Rule 60(b), Mr.
Dilling assarts that the chancdlor erred in modifying the judgment of divorce based soldy on Ms. Dilling's
motion to correct judgment. In response, Ms. Dilling observes that she met the requirements for a
modification pursuant to M.R.C.P. 60 and that, even under the rules of contract law, the court could
properly reform the agreement to reflect the intent of the parties.

2. Standard of Review

122. An gppellate court will not disturb the findings of a chancellor when supported by substantia evidence
unless the chancellor abused his discretion or was manifestly wrong, or the judgment was clearly erroneous,
or an erroneous legal standard was applied. Denson v. George, 642 So. 2d 909, 913 (Miss. 1994); Bl
v. Parker, 563 So0.2d 594, 596-97 (Miss. 1990). We acknowledge that this standard is particularly
determinative "in the areas of divorce and child support.” Nichols v. Tedder, 547 So. 2d 766, 781 (Miss.
1989). Asthe Mississippi Supreme Court has sated, "In family law, . . . we recognize that that which has
been finaly adjudicated should not be relitigated.” Tanner v. Roland, 598 So. 2d 783, 786 (Miss. 1992).
However, we conduct areview de novo regarding questions of law. Denson, 642 So.2d at 913.



3. Resolution of theissue

123. There are two facets to Mr. Dilling'sfirst issue. The firgt isthe reformation of the property settlement
agreement, and the second is the amendment of the judgment of divorce. This Court reviews this issue from
the vantage it would have if it were Stuated on the bluff of precedent located &t the confluence of the
currents flowing from the rivers of the jurisorudence of divorce, reformation of contract, and Rule 60 of the
Missssppi Rules of Civil Procedure. Our resolution of Mr. Dilling'sfirst issue rests somewhere below that
confluence.

a. The divor ce aspect

124. Because this case began as a divorce action in which the chancery court granted the Dillings adivorce
on the grounds of irreconcilable differences, we begin our review by noting that Section 93-5-2(2)
provides:

If the parties provide by written agreement for the custody and maintenance of any children of that
marriage and for the settlement of any property rights between the parties and the court finds that
such provisons are adequate and sufficient, the agreement may be incorporated in the judgment, and
such judgment may be modified as other judgments for divorce.

Miss. Code Ann. § 93-5-2(2) (Rev. 1994).

125. The Dillings executed their property settlement agreement pursuant to Section 93-5-2 as a prerequisite
to the chancery court's granting them their divorce on the grounds of irreconcilable differences. It is
noteworthy that Section 93-5-2(2) provides that "the agreement may be incorporated in the judgment, and
such judgment may be modified as other judgments for divorce. (emphasis added). The chancery court
incorporated the Dillings property settlement agreement into its judgment for divorce so asto make it a part
of itsjudgment of divorce.

b. The reformation aspect
126. In East v. East, 493 So. 2d 927, 931-32 (Miss. 1986), the Mississippi Supreme Court advised:

We have dso higoricaly recognized that parties may upon dissolution of their marriage have a
property settlement incorporated in the divorce decree, and such property settlement is not subject to
modification. A true and genuine property settlement agreement is no different from any other
contract, and the mere fact that it is between a divorcing husband and wife, and incorporated in a
divorce decree, does not change its character.

(emphasis added) (citation omitted). The supreme court then noted that Section 93-5-2 of the Mississippi
Code "require[d] that the parties make a settlement of their property rights, and the agreement may be
incorporated in the decree.”

127. A contract may be reformed. In Johnson v. Consolidated American Life Ins. Co., 244 So. 2d 400,
402 (Miss. 1971), the Mississippi Supreme Court explained:



The generd rulein this state and elsewhere is tha reformation of a contract is judtified only (1) if the
mistake isamutua one, or (2) where there is amistake on the part of one party and fraud or
inequitable conduct on the part of the other. Allison v. Allison, 203 Miss. 15, 33 So.2d 289 (1948)

However, "The mistake that will judtify areformation must be in the drafting of the ingrument, not in the
making of the contract.” Johnson, 244 So. 2d at 402. A scrivener's error may be sufficient to warrant the
reformation of an instrument. See Sunnybrook Children's Home, Inc. v. Dahlem, 265 So. 2d 921, 925
(Miss. 1972) (holding that the evidence showed that grantor intended to convey land located in Range 7
Eagt and that the omission of the range number was a scrivener's error which judtified reformation of the
description of the land attempted to be conveyed in the grantor's deed). Because the Dillings property
Settlement agreement was "no different from any other contract,” it too could be reformed if there was a
"migake. . . inthe drafting of the indrument.”

1128. In the case sub judice, the chancellor found that paragraph 2 of the Dillingss property settlement
agreement contained a mistake because it "'should [have] require[d] the defendant, John W. Dilling, to
satidy dl house notes which include taxes and insurance™ The testimony of Ms. Dilling'sfirg atorney,
Barbara Harvey, established that the omission of the word "husband” from paragraph 2 of the agreement
was an error. Both she and Ms. Dilling explained that Mr. Dilling's receipt of 65% of the equity redized
from the sdle of their marita home was Ms. Dilling's concession to Mr. Dilling, who otherwise refused to
sgn the agreement which origindly provided for an even divison of the equity. During cross-examination,
Ms. Dilling's counsdl asked, "And isn't it true that you agreed that you would pay the house note?' Mr.
Dilling replied, "No, Sr; not after the divorce wasfind. | agreed to pay for it till the divorce wasfind."
Later, when Mr. Dilling was asked why he thought "that [he] would have gotten amost twice as much as
[his wife] when the house was sold?' he replied, "I don't know why she did that." The financid deta about
which Ms. Dilling testified, if correct, demondirated the impossibility of her paying the monthly mortgege
payment, insurance premiums, and taxes on the marital home,

1129. This Court concludes that there was substantia evidence to support the chancellor's finding that
paragraph 2 contained a mistake and that, therefore, he did not err when he reformed the Dillings
agreement to require Mr. Dilling to pay the specified expenses rdaed to the Dillings marital home. While he
did not specificdly find that the mistake was mutud, this Court further concludes that even if the mistake
was only that of Ms. Dilling, which she made through her aitorney’s error of omission in drafting the Dillings
agreement, Mr. Dillings conduct was sufficiently inequitable to warrant the reformation of their contract.

We find his conduct to be inequitable because of hiswillingness to accept 65% of the marita home's equity
without being adle to explain why Ms. Dilling would agree to his receiving that much without his paying the
payments we described.

c. Rule 60 of the Mississippi Rules of Civil Procedure

1130. An anomay would result if this Court were to affirm the chancdlor's reformation of the Dillings
property settlement agreement but were to remain powerless to modify the judgment of divorce into which
the chancellor incorporated the agreement. The anomay would be ajudgment of divorce which
incorporated an erroneous property settlement agreement. Ms. Dilling filed not only a complaint for
contempt, modification and for other relief but dso amotion to correct judgment pursuant to Rule 60 of the
Missssppi Rules of Civil Procedure.



131. In the supplemental judgment rendered on December 9, 1996, after the hearing had been concluded
on November 26, 1996, the chancellor found that the judgment for divorce "contained a mistake and
paragraph 2 of the judgment should require the Defendant, John W. Dilling, to satisfy dl house notes which
include taxes and insurance." The chancdlor continued in this supplementa judgment:

That pursuant to Rule 60 of the Missssppi Rules of Civil Procedure, [Ms. Dilling] timely filed
pleadings seeking rdlief from the Judgment and the Judgment shal be corrected and modified as
follows with paragraph 2 now reading as follows:

That the wife shal have exclusive use and possession of the maritd home located at 4817 Fordham
Drive, Gautier, Missssppi, and the Husband, John W. Dilling, shal pay dl house notes which
includes taxes and insurance thereon. (emphasis added).

The chancdllor relied on Rule 60 for his authority to change the judgment of divorce to incorporate the
reformed property settlement agreement. Our task isto determine whether Rule 60 gave him that authority.

132. Mr. Dilling contends that because counsd for his former wife made a mistake when she drafted the
property settlement agreement, which her counsdl redlly confessed, Rule 60 is no authority to support the
chancdllor's correction and modification of the origina judgment of divorce. In Stringfellow v.
Sringfellow, 451 So. 2d 219, 221 (Miss. 1984), the Mississippi Supreme Court noted:

Findly, the Fifth Circuit has held "congstently” that "relief from ajudgment is not to be granted under
Rule 60(b) smply because its entry may have resulted from incompetence or ignorance on the part
of an attorney employed by the party seeking relief.” Clarke v. Burkle, [570 F.2nd] at 831
(emphasis added).

Mr. Dilling argues that his former wife's counsd's confessed negligence in drafting the paragraph which the
chancellor reformed congtituted incompetence as contemplated in Stringfellow.

1133. Whether Mr. Dilling's argument has merit, Rule 60 is not the sole authority for a chancery court's
amendment, modification, or revison of ajudgment of divorce. We earlier noted that Section 93-5-2(2)
provides that a judgment which incorporates a property settlement agreement "may be modified as other
judgments for divorce." Section 93-5-23 of the Mississippi Code further provides:

When adivorce shdl be decreed from the bonds of matrimony, the court may, in its discretion, having
regard to the circumstances of the parties and the nature of the case, as may seem equitable and jug,
make dl orders. . . touching the maintenance and alimony of the wife or the husband, or any
alowance to be made to her or him, and shall, if need be, require bond, sureties or other guarantee
for the payment of the sum so dlowed. . . . The court may afterwards, on petition, change the
decree, and make from time to time such new decrees as the case may require.

Miss. Code Anno. 8 93-5-23 (Rev. 1994) (emphasis added).

134. Rule 81 of the Mississppi Rules of Civil Procedure provides that the Missssppi Rules of Civil
Procedure "are subject to limited gpplicationin . . . actionswhich are generdly governed by statutory
procedures.” Specificdly, the Mississppi Supreme Court has recognized that Title 93 of the Mississppi
Code often requires the Missssppi Rules of Civil Procedure to yield to statutory procedures. See Rawson



v. Buta, 609 So. 2d 426, 430 (Miss. 1992) (holding that "Mississippi divorce actions are governed by the
divorce and dimony provisions of section 93, chapter 5 of the Mississppi Code" and that "the procedura
provisons of this chapter limit the applicability of the Missssppi Rules of Civil Procedure, which govern
only where the divorce gatute sands slent”).

1135. Regardless of whether Rule 60 was sufficient authority to support the chancellor's modification of the
judgment of divorce which necessarily followed from his reformation of the Dillingss property settlement
agreement, this Court holds that either Section 93-5-2(2) or Section 93-5-23 empowered the chancellor to
modify the judgment of divorce by his entry of the supplementa judgment rendered December 9, 1996.
Because this Court earlier found substantial evidence to support the chancellor's reformation of the property
settlement agreement, this Court affirms the supplementa judgment entered on December 9, 1996, which
both reformed the Dillings property settlement agreement and modified the origind judgment of divorce to
include the reformed property settlement agreement.

B. Mr. Dilling's second issue

1136. For his second propogtion, Mr. Dilling asks, "Whether the lower court erred in finding the Appdllant in
crimina contempt of court, necessitating the imposition of incarceration?' He asserts that the record fails to
establish beyond a reasonable doubt that he engaged in wilful, malicious, contumacious conduct that would
warrant the chancery court in holding him in contempt. He suggests that "[a]t bet, [he] made a mistakein
judgment for which he was sentenced to jall for five (5) days" Ms. Dilling emphasizes that subgtantia
credible evidence existed to support the chancellor's decison and that the chancellor acted within his
discretion in ordering Dilling's incarceration.

137. Mr. Dilling cites but one case, Langford v. Langford, 253 Miss. 483, 176 So. 2d 266 (1965), in
which the supreme court reversed the chancery court's conviction of the gppellant of crimind contempt
because the supreme court "conclude]d] that the evidence [was] not sufficient to show beyond a reasonable
doubt that [Langford] was guilty of crimina contempt." 253 Miss. at 485, 176 So. 2d a 267. In Langford,
the supreme court explained, "Crimina contempt is punishment for a past offense, is quas-crimind, and a
defendant is assumed innocent until proved guilty beyond a reasonable doubt. The essence of the offenseis
that a defendant willfully, mdicioudy, and contumacioudy has refused to comply with a decree of the
court." 1d.

1. Standard of Review

1138. When a party violates a court order outside the presence of the judge, the violation congtitutes
congructive contempt. Jenkins v. Sate, 242 Miss. 627, 633, 136 So.2d 205, 207 (1962). Section 9-1-
17 of the Mississppi Code (Supp. 1998) grants to the courts the authority to punish any person guilty of
contempt by imposing afine of up to One Hundred Dollars ($100.00) and imprisonment for up to thirty
(30) days. (Supp. 1998). The imposition of punishment for contempt of the court iswithin the discretion of
the chancellor. Gebetsberger v. East, 627 So.2d 823, 826 (Miss. 1993).

1139. Procedural safeguards exist in contempt proceedings because the aleged contemnor could be
deprived of property or liberty. Therefore, the party charged with contempt must be informed of the nature
of the aleged contempt and afforded notice and a hearing on the alegations. Wood v. Sate, 227 So.2d
288, 289 (Miss. 1969). Furthermore, the aleged contemnor has aright to counsdl, heiscloaked in a
presumption of innocence which can only be overcome by proof of his guilt beyond a reasonable doulbt,



and he may assart hisright to abstain from testifying againg himsdf. See Ridgway v. Baker, 720 F.2d

1409, 1413 (5th Cir. 1983) (holding that the right to counse extends to any litigant who may be deprived

of liberty if heloses); Gompersv. Buck's Sove & Range Co., 221 U.S. 418, 444 (1911) (holding that the
defendant in a contempt case is presumed innocent, must be proven guilty beyond a reasonable doubt, and
cannot be compelled to testify againgt himsdlf).

2. Analysis

140. We observe that the congtitutiona safeguards gpplicable to contempt cases are not issuesin this case.
Dilling was informed of the alegations againgt him, afforded notice and a hearing, and represented by
counsd. Dilling asserts that his contempt was not proven beyond a reasonable doubt. However, the record
confirms that Dilling told the court that he knew of the provision in the agreement that he was prohibited
from overnight visitation with hisminor child in the presence of amember of the opposite sex to whom he
was not married. He also admitted that he did indeed spend severd nights with his girlfriend while he had
physicd custody of his minor daughter during acamping trip in Arkansasin July, 1996. The lower court
could reasonably conclude that Dilling's conscious choice to violate the terms of the court's decree
embodied willful, maicious, contumacious refusa to comply with the court order. His "mistake in judgment”
was manifested as a conscious choice to violate the court's decree. The chancellor acted within his authority
in incarcerating Mr. Dilling, and we find no abuse of discretion. Thus, we affirm the judgment of the Jackson
County Chancery Court which held Mr. Dilling in its contempt and its sentence of incarceration of five days
in the Jackson County Jail.

IV.APPELLEE'SMOTION FOR ATTORNEY'SFEES ON APPEAL

141. Ms. Dilling, the gppellee, has filed amoation for attorney's fees to compensate her attorney for his
sarvices "throughout this gpped . . . including lega research, reading and analysis of transcript and evidence,
preparation of [hisclient's| brief . . . ." Her attorney attached to the motion for attorney's fees a statement
for lega servicesin the amount of $1,750 for 17.5 hours of work @ $100 per hour. In Schilling v.
Schilling, 452 So. 2d 834, 836 (Miss. 1984), the supreme court explained, "The usua award in acase
such asthisis one-haf of the fee that was dlowed or should have been dlowed by the lower court.”
(citation omitted). In Schilling, the chancery court awarded the wife $7,500 in attorney's fees, and the
supreme court awarded her $3,750 "for atorney's feesincurred on this apped.” 1d. Pursuant to Schilling,
this Court awards Ms. Dilling an attorney's fee in the amount of $375, or one-hdf of the atorney's fee
which the chancdllor awarded her in the amount of $750.

142. THE JUDGMENT OF CONTEMPT AND SUPPLEMENTAL JUDGMENT OF THE
JACKSON COUNTY CHANCERY COURT ARE AFFIRMED. APPELLEE'SMOTION FOR
ATTORNEY'SFEES SUSTAINED IN FAVOR OF APPELLEE IN THE AMOUNT OF $375.00
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

BRIDGES, C.J.,, McMILLIN AND THOMAS, P.JJ., DIAZ, KING, PAYNE, AND
SOUTHWICK, JJ., CONCUR. IRVING AND LEE, JJ.,, NOT PARTICIPATING.



