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IRVING, J,, FOR THE COURT:

11. Rose Marie Kline entered a plea of guilty to a charge of aggravated assault and was sentenced to a
term of fifteen years, eight yearsto serve with seven years on post-release supervision, in the custody of the
Missssppi Department of Corrections. Aggrieved of this sentence, Kline filed amotion for resentencing or
withdrawad of the plea, which the circuit court denied. Kline gpped s to this Court raising the following issue
aseror:

|. THE COURT ABUSED ITSDISCRETION DURING THE SENTENCING OF THE
DEFENDANT, WHEN IT TOTALLY DISREGARDED THE PLEA BARGAIN



RECOMMENDATION OF THE DISTRICT ATTORNEY AND SENTENCED THE
DEFENDANT TO A SUBSTANTIALLY HIGHER PRISON TERM; AND THEN
OVERRULED DEFENDANT'SMOTION FOR RESENTENCING OR FOR WITHDRAWAL
OF PLEA, WHICH WAS SUPPORTED BY THE PROSECUTION.

2. Finding no error, we afirm.
FACTS

13. On duly 22, 1997, Kline entered a plea of guilty of aggravated assault in the Circuit Court of Walthall
County. During the plea colloquy the circuit court informed Kline of the minimum and maximum sentences
and fines dlowed by law. Kline acknowledged that she understood. The circuit court then informed Kline
that it could sentence up to the maximum pendty provided by the law. Kline again acknowledged that she
understood. The State then gave the circuit court its recommendation of three years, with the first Sx months
to serve, afine of $1,000, and to pay dl redtitution to the victim. The State explained that the reason they
were suggesting such alight sentence was that the victim had told three different sories of the incident and
the State felt that taking the case to trid would be very difficult. The circuit court found that Kline had
knowingly, willingly, fredy, and voluntarily entered her guilty plea. The court reserved sentencing until
August 1, 1997.

4. At the hearing on August 1, 1997, the circuit court sentenced Kline to fifteen years, with the first eight
yearsto serve, and the last seven years on post-rel ease supervision, a $2,000 fine, $1,000 to the Crime
Victim's Compensation Fund, full restitution to the victim, and thet Kline get her G.E.D. and undergo
acohol and drug treatment while in custody. The court commented that he had no part of the pleabargain
process and he was not bound by the recommendation of the State. The circuit court explained that the
reason her sentence was "0 light" was because she had pled guilty and that there were severd different
accounts of what had occurred. The court felt, however, that since the victim was over seventy yearsold, in
poor hedth, and Kline had used alawn mower blade in the assault, her sentence should be fifteen years,
with seven years pogt-release supervision, in the custody of the Mississippi Department of Corrections.

5. On August 11, 1997, Klinefiled amotion for resentencing or in the dternative withdrawa of her guilty
plea. This motion stated that the sentence imposed by the court was severe and excessive in that the victim
had made a complete recovery from hisinjuries, except for the loss of onefinger tip; the victim lied in his
grand jury testimony because in that testimony the victim denied any sexud relationship when he had
previoudy given a satement where he admitted a sexud rdationship with Kline; the victim was engaged in
purchasing sex from Kline; Kline was addicted to cocaine a the time of the commisson of the offense; and
had the victim not invited Kline to have sex with him in exchange for money, and then refused to pay her,
then the offense would have never occurred. Kline asserted that based on the foregoing she relied on the
digtrict attorney's recommendation of six months when she entered her plea.

6. The circuit court held a hearing on Kline's motion on October 27, 1997. Klin€'s attorney argued that
Kline had detrimentaly relied on the digtrict atorney's recommendation. Her counsel asserted that they had
discussed viable defenses to the charge againgt her, but with the maximum pendty involved she decided to
rely on the plea agreement. Counsel argued that the court did not indicate that it would not follow the
digtrict attorney's recommendation when it accepted Kling's plea

117. The assistant digtrict attorney put in the record why the State had recommended its sentence of three



years, Sx months to serve with the balance of two and a haf years on post-release supervison. As soon as
the didtrict atorney's office had started investigating the incidence, Kline asserted that the victim had a
wegpon and she was only defending hersdlf. Over the course of the investigation, the victim stated and
tetified before the grand jury, that he had no weapon. However, after the proceeding in court, the victim
presented himsdlf to the sheriff's department to inquire whether his gun had been found. Because of these
inconsgstencies, the assstant didtrict attorney stated that he had no objection to Kline withdrawing her guilty
plea

118. The circuit court denied the motion. The court found that Kline had been read the rights she was
foregoing by pleading guilty, that Kline had been informed that she could be sentenced by the court up to
the maximum pendlty, and that Kline understood that the pendty was to be determined by the judge within
the penalty limits set by law and that the court was not bound by any promise or recommendation.2) The
judge stated that had he told everyone he was not going to go adong with the plea recommendation he then
would have become involved in the plea bargaining process. The court aso put in the record some of the
circumstances which lead him to sentence Kline to fifteen years. Even though there were severa stories
about what happened, the court had seen the victim severd times and that he had logt al but about ahaf an
inch of afinger. The court knew that the victim had been placed in intensive care for severa days for loss of
blood and if someone had not gotten the victim medica attention he would have bled to desth. The court
observed that Kline was in good physica condition, and, despite what happened on the day of the incident,
al she had to do was push the victim over since the victim was disabled. Rather than to that, Kline used the
sharp edge of alawn mower blade to attack him.

9. Aggrieved by the sentence rendered againgt her, Kline has perfected an apped to this Court.

ANALYSIS

1120. Kline argues on apped that the circuit court abused its discretion when it sentenced her to fifteen
years. She argues that she could show this Court that the digtrict attorney had a factualy week caseto
prosecute, in that the victim was accused of buying sex from her; the victim had made severd statements to
law enforcement officers which were inconsstent with one another; the crime occurred at the home of the
victim in Wathdl County, Missssppi, while she was aresident of Pike County, Missssppi. Kline opines
that having al the above factors in mind, ong with the fact that she had no prior felony record, the digtrict
attorney recommended, in a plea bargain, that she be sentenced to three years, to serve only the first Six
months. Kline argues that had she known the circuit court would not be following the didtrict atorney's
recommendation, she would not have pled guilty.

111. The Missssippi Supreme Court and this Court have said many times that we will not review a
sentence given if it iswithin the limits prescribed by statute. Moore v. State, 394 So. 2d 1336, 1337 (Miss.
1981); Boyington v. State, 389 So. 2d 485, 491 (Miss. 1980). However, "agreements between the State
and defendants must be upheld by the trid court where a crimina defendant has detrimentally relied upon
theagreement.” Moody v. State, 716 So. 2d 592 116 (Miss. 1998) (citing Edwards v. Sate, 465 So. 2d
1085 (Miss. 1985); Boyington, 389 So. 2d at 491) (emphasis added). "To be sure, while thereisno
condtitutiona right to enforcement of aplea bargain, contractud principles of reliance may, under certain
conditions, be enforced againgt the prosecution.” McFee v. Sate, 511 So. 2d 130, 133 (Miss. 1987)



(citations omitted).

112. In Moody, thetria judge refused to accept a proffered guilty pleain a capital murder case where the
State agreed not to pursue the death penalty in exchange for Moody's cooperation. Moody, 716 So. 2d at
592(111). On appea Moody argued that he had detrimentaly relied upon the State's recommendation by 1)
giving severd statements to the State about his and others participation in various murders; 2) fully
disclosing al information he possessed about the charged crimes, as well as another murder; 3) submitting
to lie detector tests; and 4) making himsdf available to testify against the co-defendants charged with the
crimes. Id. a 6. The Mississppi Supreme Court held that "in light of Moody's detrimenta reliance upon
and performance of many terms of the agreement and in light of the State having regped the benefits of that
reliance and performance, the agreement should be enforced by the trid court in toto.” 1d. at Y18.

113. In Boyington, the trid judge participated in the plea bargaining and led Boyington to bdieve thet if he
served as a confidentid informant in other cases he would be given probation. Id. a 488. After Boyington
performed his part of the bargain, Boyington's guilty plea was rgjected, he went to tria and he was
sentenced to eight years. Id. at 489. The Missssppi Supreme Court, in reversing, found that where the
gppellant, with the knowledge of the trid court, worked for the Missssppi Bureau of Narcoticsin an
undercover capacity and was promised by the Bureau and the ditrict attorney that they would recommend
probation, justice required that Boyington's sentence to eight years be vacated and he be placed on
probation. Id. at 491.

114. Ray Edwards, aformer Leake County constable, came to an agreement with the digtrict attorney
whereby Edwards would resgn his position in exchange for immunity from prosecution for extortion.
Edwards, 465 So. 2d at 1085. However, the digtrict attorney did not motion the tria court to enter anolle
prosequi. Id. at 1086. Subsequently, the grand jury, on its own initiative, decided to investigate Edwards.
Id. at 1085. Edwards motion to quash the indictment was denied, and he was tried and found guilty of
extortion. Id. a 1086. In reverang, the Mississppi Supreme Court found that the trid court abused its
discretion in not quashing the indictment because Edwards had detrimentaly relied on the promise of the
didtrict attorney. Id.

115. In view of the foregoing cases, Kline has not shown this Court that she detrimentaly relied on the
digtrict attorney's recommendation. Detrimentd reliance in the context of plea bargaining has been defined
by the Missssppi Supreme Court as a"plea bargain with something more, such as where the defendant
sarves asawitnessfor the sate. . . or asan undercover informant . . . ." Martin v. State, 635 So. 2d
1352, 1356 (Miss. 1994). Kline has not shown that she undertook any such detriment in this case.

116. In the ingant case, the circuit court uphed its origina sentencing of Kline and its decision to deny
Kline's motion for resentencing or for withdrawa of plea on the case of Martin. In Martin, thetrid judge
rejected the State's recommendation of afive year sentence and sentenced Martin to aterm of eight years
in the custody of the Missssppi Department of Corrections. Id. a 1352. In affirming, the Missssppi
Supreme Court found that "the judge was not part of the deal worked out between him and the gate. . . .
The court never bound itsdlf to follow the recommendation of the prosecutor. In order to renege on aded,
you must be apart of theded." 1d. a 1354. The court found that the trid judge did not participate in the
pleaagreement in any way and had thoroughly explained to Martin that the circuit court did not have to
follow the recommendation of the prosecution. Id. at 1355.

[W]here the prosecutor has done nothing more than promise to recommend that the trid court grant



the accused a certain concession, pursuant to the plea agreement, and if the judge informed the
accused that he is not bound to accept the state's recommendation, it is not error if the trid court does
not follow the prasecutor's sentencing recommendation.

Id. (dting Moore v. State, 394 So. 2d 1336, 1337 (Miss. 1981)).

117. Klines caseis closaly analogous to the Martin decison. Kline was advised by the circuit court that it
was authorized to impose any sentence within the satutory limits, and the record revedls that the circuit
court was in no way involved with the plea bargaining. Since Kline did not detrimentdly rely, as defined in
the plea bargaining context, on the recommendation of the prasecution, the circuit court was not involved in
the plea bargaining process, and since the circuit court informed Kline that it could sentence her up to the
maximum sentence alowed by law, we find the circuit court did not abuse its discretion in thisingtance.
Therefore, we affirm.

118. THE JUDGMENT OF THE CIRCUIT COURT OF WALTHALL COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO WALTHALL COUNTY.

McMILLIN, C.J., KING AND SOUTHWICK, P.JJ., BRIDGES, COLEMAN, DIAZ, PAYNE,
AND THOMAS, JJ., CONCUR. LEE, J.,, CONCURSWITH SEPARATE WRITTEN OPINION
JOINED BY KING, P.J., AND BRIDGES, J.

LEE, J., CONCURRING:

1129. I concur with the mgority; however, | fed compelled to eaborate on the role the trial judge serves
when aguilty pleais entered. It is true that the judge does not participate in any plea negotiations that take
place between the State and the accused and, therefore, when the judge does not pardld the court's
sentencing to that recommended by the State the court has not abused its discretion. However, it istime for
achange relative to the trid judge informing the accused of the court's position on sentencing as opposed to
the sentencing recommendation that has been negotiated between the State and the accused.

120. The trid judge needsto clearly voice the position of the court on whether a State plea bargain
recommendation will be accepted or rejected by the court. Indeed, sometria judges do not accept plea
bargain recommendations and make this known from the outset. In thisingtance the defendant and his
atorney are at least informed of the trid judge's position prior to entering a plea. It is gpparent there would
be no usurpation or limitation of atrid judge's power if the judge is required to inform the accused that the
court is not going to accept the recommendation of the State relative to the sentencing of the accused and
alows the accused to make afully informed decison as to whether he or she gill wishesto enter a plea of

quilty.

121. Furthermore, the trid judge Stating that the court is not going to accept the sentencing recommendation
offered by the State is not limited by time constraints. The judge has the opportunity to evaluate dl of the
circumstances presented during the guilty plea hearing relative to the crime(s) charged. After a proper
evauation of dl the circumstances, the judge may then notify the accused of the court's intent to reject the
recommendation in sentencing offered by the State. KING, P.J., AND BRIDGES, J., JOIN THIS
SEPARATE WRITTEN OPINION.



1. After reading the transcript we did not find where the circuit court informed Kline thet it was not
bound to follow the prosecution’s recommendation; however, the circuit court did inform Kline of the
maximum and minimum sentence and that the court could sentence her up to the maximum pendty
provided by the law.



