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PRATHER, PRESIDING JUSTICE, FOR THE COURT:

INTRODUCTION

1. The Bank of Mississppi appedls the November 16, 1992, decison of the Harrison County Chancery
Court denying the authorization of attorneys fees incurred while adjudicating its satus as trustee in litigation
ingtigated by Southern Memorid Park, Inc. The sole issue on apped is whether the tria court erred in failing
to authorize the payment of atorneys feesin the aforementioned proceedings.

STATEMENT OF THE CASE

2. Ernest H. Brown, acting as president for Southern Memorid Park, Inc. (hereinafter the "Park™) filed on
February 1, 1991, a motion seeking to transfer trust funds from First Mississippi Nationd Bank of
Hattiesburg to Paul E. Roberts, Jr., C.P.A., in Biloxi. The Harrison County Chancery Court granted the
motion, but the Bank of Missssppi (hereinafter the "Bank™), the successor in interest of First Nationa
following amerger, refused to comply because of dleged code violations. After communication between the
parties, a petition was filed seeking transfer of funds to an entity called Planned Trusts, Inc., which had not
yet been vaidly incorporated.



113. The Bank filed an answer to the petition and counterclaimed for the gppointment of anew trustee. Inits
answer, the Bank ddineated eeven issues for consderation by the chancery court in which the statutes
interplay with the trust agreement raised issues regarding the proper means of effectuating alegd
subgtitution. In addition, the Bank requested $2,000.00 as compensation for its services as trustee and $3,
500.00 in attorneys fees, but it later increased this amount to $8,339.82 following the performance of
additiond legd services.

4. On October 26, 1992, the chancery court issued its opinion and judgment, recognizing the substitution
of Planned Trusts as trustee, mandating the transfer of al funds less the Bank's trustee's fees incurred during
find accounting, and assessing al court cogts to the Bank. The Bank timely gppeded from the judgment.

STATEMENT OF THE FACTS

5. On March 29, 1983, Great American Properties - Mississippi, Inc., a Georgia corporation, executed a
perpetua care trust pursuant to the requirements of Miss. Code Ann. § 41-43-31 to -53 (1993) for the
management of the Park, which conssted of cemetery property located in Biloxi, Missssippi. The Park is
incorporated in the State of Missssippi and engages in the business of "providing lots or other interment
space therein for the remains of human bodies, and of entering into contracts with retail consumers
whereunder personal property and/or services related to afunera service or burid of the dead are
deliverable at afuture or unspecified date.” Another declaration of trust was made for the purpose of
assuring payment of merchandise purchased and paid for by owners of interment rightsin the cemetery.

6. Great American created the trusts, with the First Mississppi Nationa Bank in Hattiesburg (hereinafter
"Firgt Nationd") designated as trustee. First Nationd merged with the Bank of Missssppi (the "Bank™),
which assumed the duties of trustee for the Park. As trustor, Great American subsequently sold the
property on May 19, 1983 to Ernest H. Brown, who currently owns the Park in an individua capacity. An
amendment was subsequently made to the origind trust for a cemetery merchandise trust fund.

117. Theresafter, the Park and Brown began efforts to replace the Bank as trustee, executing a perpetua care
trust with Paul E. Roberts, C.P.A., astrustee for the Park. On February 22, 1991, the Park filed amotion
with the Harrison County Chancery Court, seeking recognition of the trustee transfer. On that very same
day, and without natice to the Bank, the chancery court entered an order requiring al trust funds belonging
to the Park to be transferred from the Bank to Roberts and designating Roberts as the new trustee.

118. Upon advice of counsd, the Bank refused to comply with the order on the basis that various provisons
of Miss. Code Ann. 8§ 41-43-31 to -53 and 8§ 75-63-3 to -23 were not followed. The Bank's attorneys
presented a letter to the Park on April 4, 1991, suggesting certain procedures to follow in subgtitution of the
trustee, including one procedure which dictated that a corporation, not an individua, had to be designated
astrustee. The letter also requested verification of the Notice of Intent to Transfer and Notice of Intent to
Receive fund assets, income tax returns, direction asto liquidation of certain fund investments that could not
be transferred, and indemnification and hold harmless ingruments. Some of these requests were made
pursuant to statutory requirements and others were merely precautionary steps taken by the Bank.

119. Following this correspondence, the Park did in fact attempt to comply with some of the
recommendations made by the Bank's attorney. On July 1, 1991, for example, the Bank received a copy of
anotice of intent that Planned Trusts, Inc. was sought as a subgtitute trustee, even though said entity was
not vaidly incorporated until two weeks later.



120. At the time of trid, the principa of the cemetery merchandise trust was $57,835.04 with estimated
annua interest of $2,313.00, and the principa of the perpetual care trust was $184,918.69 with estimated
annud interest of $7,396.00. In its second and fina petition with the chancery court, the Park sought, inter
alia, areview of the charges and expenses which could be assessed againgt the trust corpus and those
expenses which wereincurred by the Bank in its own interest, and therefore, not chargeable againgt the
trust. The Bank, in turn, sought declaration on its duties as trustee in order to appropriately reinquish trustee
datus, particularly with regards to the state statutory requirements.

T11. After afina determination by the chancery court authorizing the trustee substitution, the Bank gppedled
because attorneys fees were not granted. The law firm of Page, Mannino & Peresich (hereinafter the
"Frm"), employed by the Bank, asserts that it spent atota of 82.6 hours at $100.00 per hour in this matter.
The Firm further assertsthat al the aforementioned fees were incurred after June 28, 1991, the cut-off deate
established by the chancery court for the trusts liability of attorneys fees. Asaresult, no alowance of
attorneys fees was made for the proceedings related to the subgtitution of the trustee.

ANALYSSOF THE LAW

112. Neither trust agreement addressed the reimbursement of attorneys fees to the trustee. However,
various sautesimply that, when related to the administration of the trugt, attorneys fees are reasonable
expenses entitling the trustee to reimbursement. First, Miss. Code Ann. 8§ 75-63-7 specifically alows for the
income of trust funds to be used for reasonable expenses as sated herein:

To insure the adequacy of the trust funds of their intended purpose, the net income therefrom shall
remain therein and be reinvested and compounded except the income of the trust fund may be used to
defer reasonable expenses of the trustee in connection with the adminigtration of the trust funds.

Miss. Code Ann. § 75-63-7 (1991).

113. Another code section pertaining to perpetua care trusts requires that the principa remain intact and the
funds be used only for cemetery upkeep. Miss. Code Ann. 8§ 41-43-37(1), (5) (1993). These statutes are
open to interpretation, and the chancery court decided that the Bank was not entitled to the expense of
court costs nor attorneys fees associated with the trustee substitution after June 28, 1991, when the notice
of intent to transfer and the notice of intent to receive funds were received by the clerk's office.

114. A reading of the Mississppi Uniform Trustees Powers Law indicates that the Bank should be entitled
to areasonable amount of attorneys fees for work performed in connection with the trustee substitution.
The following are related excerpts:

(1) From time of cregtion of the trust until final distribution of the assets of the trugt, atrustee has the
power to perform, without court authorization, every act which a prudent man would perform for the
purposes of the trugt, including but not limited to the powers specified in subsection (3) of this section,
and those powers, rights and remedies set forth in Section 91-9-9, Mississippi Code of 1972.

*kk kkk kk*%

(3) A trustee has the power, subject to subsections (1) and (2):



(r) To borrow money to be repaid from trust assets or otherwise; to advance money for the
protection of the trust and for al expenses, losses and liability sustained in the adminigtration of the
trust or because of the holding or ownership of any trust assets, for which advances with any interest
the trustee has alien on the trust assets as againg the beneficiary.

(X) To employ persons, including attor neys, auditors, investment advisors or agents, even if they
are associated with the trustee, to advise or assigt the trustee in the performance of his adminigrative
duties; to act without independent investigation upon their recommendations; and instead of acting
persondly, to employ one or more agents to perform any act of adminigtration, whether discretionary
or not.

(y) To prosecute or defend actions, claimsor proceedingsfor the protection of trust assets
and of the trustee in the performance of his duties;

Miss. Code Ann. § 91-9-107 (1), (3) (Revised 1994)(Emphasis added).

115. Clearly, this statute provides for attorneys fees associated with a trustee's administrative duties akin to
the Bank's efforts. A trustee has dl the powers conferred by statute unless limited by the trust agreement.
Miss. Code Ann. § 91-9-105 (1994). The agreements did not specificaly limit the Bank's authority to seek
legd representation concerning trust matters. As stated in the Joint Stipulation of Facts, Brown and the Park
attempted to subgtitute a trustee without following certain formalities. To retain an atorney to advise them
of the proper method of subgtituting a trustee was not only a natural conclusion for the Bank, but a
necessity.

116. Thetria court's ruling disallowing legd fees after June 28, 1991, does not comport with afar reading
of the gpplicable statutes. One arguable basis for denying attorneys fees would beiif it were determined that
the Bank was no longer atrustee as of June 28, 1991, when Ernest Brown exercised his contractud right to
subdtitute trustees by filing notice of hisintention to transfer and receive. As the Bank points out, however,
this notice aone does not complete the substitution process, given that abond is required to be posted,
unless the court waives the posting of said bond. Miss. Code Ann. § 41-43-37 and 8§ 75-63-17 (1972).
Thetrid court did not waive the posting of said bond, however, directing the Bank to transfer the amounts
in the two trusts to Planned Trusts, Inc., the substitute trustee, only upon receiving a bond in the amount
equal to the assets to be transferred from the Bank.

117. It was within the respongbility of the Bank as trustee to undertake reasonable steps to see that the
interest of the beneficiaries were protected until such point as avalid subgtitution of trustees had taken
place. The actions of the trid court in not waiving the bond requirement vaidly led the Bank to conclude,
under Mississppi law, that it still had the duties of trustee until such bond was provided or requirement
thereof was waived. Given that no bond had been filed and that the successor trustee was not even yet a
legd entity, the Bank was il the trustee pursuant to Mississppi Satutes, and aruling which held otherwise
would bein error as a matter of law.

118. In addition to the aforementioned congderations, the Bank had reason to suspect the financid and
legd integrity of the subgtitute trustee, Planned Trugts, Inc. As of June 28, 1991, the date on which the
notice to accept the assets of the trust was given by Paul Roberts as president of the putative corporation
(as wdll asthe cut-off date set by thetrid court for the recovery of lega fees), Planned Trugts, Inc. had il
not been vdidly incorporated. Moreover, Planned Trudts, Inc. is given authority under its Articles of



Incorporation to issue one thousand shares of stock a a par value of $1.00 each, which indicates a rather
weak capita structure of said corporation. Had the Bank been asked to transfer the assets of the trust to a
legdly and financialy well-established corporation, it would have had less reason to contest various legdl
issues on behdf of the beneficiaries.

119. The substitution of atrustee can have enormous consequences to the beneficiaries of atrust, and the
Bank had reason to proceed diligently in accordance with its fiduciary duties. In addition to the questions
surrounding the integrity of Planned Trusts, Inc., the Bank had other cause to proceed cautioudy with
regard to this particular case. Most notably, in 1991 the Bank had seen the Park make a prior attempt to
subdtitute trustees in an ex parte proceeding of which it had been given no notice, in contravention of
established procedural requirements.

120. When consdered in light of this history, as well the failure of the Park to follow the statutory
procedures in the second attempted substitution of trustees, the Bank can not be said to have been overly
cautious in continuing to obtain advice of counse with regard to the subgtitution of trustees. In the opinion of
this Court, the Bank performed in this case as a diligent trustee should in requiring the Park to meet the
datutory requirements relaing to trustee substitutions. This Court would not hesitate to rule againgt any
trustee who negligently alowed the trust to be placed under the control of afinancialy irresponsible or
legdly non-existent substitute trustee, and we find that the Bank proceeded with due caution under the
particular facts of this case.

121. Another arguable basis for denying attorneys fees after June 28, 1991, would be if it were determined
that the Bank was attempting to promote its own interests rather than those of the beneficiariesin incurring
the lega expenses. The Bank, however, correctly notes that the statutes with which it was attempting to
comply were passed for the benefit of the beneficiaries of trusts. While it may be true that the Bank derived
an incidenta benefit from performing itslegd duties owed under the Statutes by avoiding legd liability for
breaching said statutes, the statutes were neverthel ess written for the benefit of the beneficiaries of the trust.

22. Of sgnificant dispute in this apped is the standard of review to be applied thereto. A chancdlor's
ruling on findings of fact will not be disturbed unless manifestly wrong or clearly erroneous. Denson v.
George, 642 So. 2d 909, 913 (Miss. 1994). A trial court's decision on attorneys feesis subject to the
abuse of discretion standard of review. Barber v. Barber, 234 Miss. 89, 105 So.2d 630 (1958).
However, where questions of law are raised, this Court conducts a de novo review. Denson, 642 So. 2d
at 913 [citations omitted)]. It is the opinion of this Court that to deny outright dl attorneys feesincurred after
July 28, 1991, was in error as a matter of law, where the Bank was merdly following the dictates of the
datute in protecting the interests of the beneficiaries of the trust. A decision to deny such attorneys feesin
their entirety goes againgt the intent of the previoudy discussed statutes and as such is subject to a de novo
review.

123. The Mississppi Uniform Trustees Powers Law impliedly recognizes the Bank's rights as trustee to
have legd representation for adminigtrative duties. Such duties should encompass trustee subdtitutions.
Having said this, this Court makes no ruling as to the amount of attorneys fees which should be awarded to
the Bank in this particular case. In deciding whether to seek lega counsdl with regard to matters relating to
his duties as atrustee, a trustee must be acutely aware of the detrimental effect the expenses associated
with obtaining said counsel can have on the assets of the trugt. It would indeed be a pyrrhic victory if a
trustee were to ensure that the statutory requirements relating to the trust were followed to the last detall,



only to unduly deplete the assets of the trust in the process.

24. Thus, this opinion should not be read as a blanket authorization for atorneys representing trustees to
use the statutory provisions reating to trusts as a means of generating lega fees at the expense of the trust
assets. Chancellors should carefully scrutinize any requests for attorneys feesto be paid out of trust income
to determine whether said amounts are fair in reation to the amount of work done. The chancellor should
aso consder the importance of the interest of the beneficiaries which the trustee is seeking to protect, as
well as whether the trust would be able to continue to performits stated functions if the expenses were
alowed to be paid out of trust income. In cases involving misuse of trust assets to generate legd fees or to
promote someinterest of the trustes, it is, of course, within the discretion of the chancellor to deny
atorneys feesin their entirety.

1125. To the extent that the amount of work performed by said attorneys is excessve in light of the
aforementioned considerations, the cost for such work should properly be borne by the trustee rather than
the beneficiaries of the trust. A trustee should not dlow its counsel to undertake extraordinary lega
measures to ensure that the letter of the law isfollowed with regard to matters of dubious importance,
particularly if doing so would unduly deplete the assets of the trust. Although this Court finds, as noted
earlier, that the Bank acted responsibly in requiring that the statutory requirements be complied with, we
make no finding or recommendation as to the gppropriateness of the amount of work performed by the
attorneysin this particular case, nor to the gppropriateness of the specific amounts charged therefore. It is
left to the Chancedlor on remand to make aruling as to the gppropriateness thereof, taking into
consderation the factors discussed above. A finding by the chancellor as to the amount of such attorneys
feeswill, as dways, be subject to an abuse of discretion standard of review by this Court. Barber, 234
Miss. at 93, 105 So.2d at 630.

1126. For the foregoing reasons, this case is reversed and remanded for a determination of areasonable
amount of attorneys fees owed to the Bank, to be paid out of the income of the trust.

127. REVERSED AND REMANDED.

SULLIVAN, PJ., PITTMAN, BANKS, ROBERTS, SMITH AN D MILLS, JJ., CONCUR.
MCcRAE, J., DISSENTSWITH SEPARATE OPINION JOINED BY LEE, C.J.

McRAE, JUSTICE, DISSENTING:

128. I must respectfully dissent from the decision to remand this case for another determination of attorneys
fees asthe Bank failed to demondtrate an abuse of discretion.

The dlowance of atorney'sfeesis of course largdly discretionary with the trid court when the same
should be dlowed and this Court will not undertake to subgtitute its judgment for that of the chancellor
unlessit clearly appears that the chancellor has abused his discretion or has failed to gpply correctly
the equitable principles which govern in such cases.

Barber v. Barber, 234 Miss. 89, 93, 105 So. 2d 630, 632 (1958).



1129. The chancdllor in this case refused to alow for attorneys fees after June 28, 1991, having concluded
the Bank was no longer trustee as of this date since Brown had exercised his contractud right to subgtitute
trustees, and that any actions by the Bank after this date were therefore only precautionary in order to
protect its own interests, as opposed to the interests of the trust. The chancellor was correct in concluding
that it was improper to alow attorney feesto a party who isno longer trustee. Such a party should not be
permitted to incur legd bills a the expense of the trugt asit could potentialy wipe out the trust.

1130. Thereisapresumption in favor of the vaidity of thetria court's judgment, and this Court will affirm the
judgment if it can be upheld for any reason. Gates v. Gates, 616 So. 2d 888, 890 (Miss. 1993); Taylor v.
F. & C. Contracting Co., 362 So. 2d 625, 628 (Miss. 1978); Rayner v. Lindsay, 243 Miss. 824, 138
So. 2d 902 (1962). Because the record supports the denial of attorneys fees after June 28, 1991, the Bank
has failed to demonstrate an abuse of discretion. Therefore, | dissent from the mgority's decision to remand
this case to the lower court for another determination of attorneys fees.

LEE, C.J.,JOINSTHIS OPINION.



