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LEE, J, FOR THE COURT:

1. Leon Buggs was found guilty of possesson of cocaine with the intent to deliver by a Madison County
Circuit Court jury. Aggrieved of this judgment, Buggs raises the following issues as error: 1) whether the
court erred in denying defendant's motion to hold the search invaid; 2) whether the court erred in failing to
dismiss the case for aviolation of the 270 day rule;" 3) whether the court erred in dlowing the State to
introduce cocaine and other drug parapherndia into evidence with which the defendant was not charged; 4)



whether the court erred in dlowing the State to argue that the defendant was in possession of the cocaine
because it was found in his home. Because the third and fourth issue are interrelated, we will combine the
issues for darity. Finding no error occurred, we affirm.

FACTS

12. On July 28, 1995, the Madison County Sheriff's Department served a search warrant on Buggss home
in Hora, Missssppi. At Buggss residence, the officers discovered three matchboxes containing crack
cocaine and drug parapherndia There were three other individuas at the house when the warrant was
executed. Buggs wasindicted for possesson of cocaine with intent to distribute. At the end of Buggsstria
on September 24, 1997, the jury convicted him of possession of cocaine. Buggs was sentenced to serve
three years. Subsequent to hisimprisonment, Buggs has been released from incarceration on earned
probation.

ANALYSIS

I.WHETHER THE COURT ERRED IN FAILING TO GRANT DEFENDANT'SMOTION TO
HOLD THE SEARCH INVALID AND TO SUPPRESS THE EVIDENCE GATHERED
PURSUANT TO THE SEARCH WARRANT.

13. In hisfirst assgnment of error, Buggs argues that the seerch warrant served on his home was invaid due
to summary conclusions stated in the underlying facts and circumstances without sufficient facts to support a
finding of probable cause. He states that his motion to suppress should have been granted by the tria court.

4. The determination of whether probable cause supports the issuance of a search warrant requires that
we consder the "totdity of the circumstances.” Illinois v. Gates, 462 U.S. 213, 237 (1983). We adopted
the "totdity of the circumstance” approach in Lee v. State, 435 So. 2d 674, 676 (Miss. 1983).

The task of the issuing magidrate is Smply to make a practica, common-sense decison whether,
given dl the circumstances st forth in the affidavit before him, induding the "veracity” and "basis of
knowledge' of persons supplying hearsay information, thereisafar probability that contraband or
evidence of acrimewill befound in aparticular place. And the duty of areviewing court isto Smply
ensure that the magistrate had a "substantiad basisfor . . . conclud[ing] that probable cause existed . . .

Id. (citation omitted). "Objectivity is the key, for the information supporting probable cause must be such
that would lead a reasonably competent issuing magidrate to believe that evidence will be found." Williams
v. State, 583 So. 2d 620, 622 (Miss. 1991) (citation omitted).

5. "In reviewing the magigrate's finding, we do not determine de novo whether probable cause existed.”
Smith v. State, 504 So. 2d 1194, 1196 (Miss. 1987) (citations omitted). "Rather, our task as areviewing
court isto insure that there was a substantia basis for the magistrate's determination of probable cause” Id.
(citations omitted).

116. Judge Goza held a hearing on Buggs's motion to suppress. The record in this case indicates that Deputy



Sheriff Hubert Roberts received information from a "reliable source that has prove[n] to berdiablein the
past” stating that within the "last forty-eight hours numerous drug transactions are occurring a 106
Woodville Drive, Hora, Madison County, Mississppi." After hearing al the evidence, Judge Goza found
that the underlying facts and circumstances found in the affidavit were sufficient for the basis of probable
cause. Based upon these facts, this Court finds that Judge Goza had a substantial basis for concluding that
probable cause existed for the issuance of a search warrant.

[I.WHETHER THE COURT ERRED IN FAILING TO DISMISSTHE CASE FOR
VIOLATION OF THE "270 DAY RULE".

117. Buggs waived arraignment and entered a plea of not guilty on September 15, 1995. Hefirst went to
tria on October 3, 1996, which ended in amidtrid after the defense attorney announced that he wasill and
unable to proceed. Buggs was retried on September 24, 1997.

118. Our speedy trid Satute states "[u]nless good cause is shown, and a continuance duly granted by the
court, al offenses for which indictments are presented to the court shal be tried no later than two hundred
seventy (270) days after the accused has been arraigned.” Miss. Code Ann. § 99-17-1 (Rev. 1994). "The
datutory 270 day ruleis satisfied once the defendant is brought to trid, even if that trid resultsin amigtrid.”
Handley v. Sate, 574 So. 2d 671, 674 (Miss. 1990) (citing Kinzey v. Sate, 498 So. 2d 814, 816 (Miss.
1986); Sate v. Thornhill, 251 Miss. 718, 723, 171 So. 2d 308, 310 (1965)). "Theresfter, the time of
retrid iswithin the discretion of thetrid court.” Handley, 574 So. 2d a 674 (citing Kinzey, 498 So. 2d at
816; Thornhill, 251 Miss. at 723, 171 So. 2d a 310). "This Court utilizes the Barker factorsin
determining whether the discretionary length of time between trids violated the defendant's congtitutional
right to aspeedy trid.” Handley, 574 So. 2d at 674 (citing Kinzey, 498 So. 2d at 816).

9. Therefore, in this case we are concerned with the calculation of two time periods, the time between
arraignment and firgt trid for Statutory purposes, and the time between mistria and retrid for congtitutional
pUrposes.

1110. Buggss arraignment was September 15, 1995, and he was tried the first time on October 3, 1996.
This was 382 days. There was a defense continuance from March 4, 1996, until July 29, 1996, 91 days.
Thisleaves 291 days attributed to the State.

111. During the hearing, the State announced that some of the delay was attributed to crowded dockets.
"[T]hefirst trid setting was February 20, 1996. . . . [FJrom February 20, 1996 until September 30, 1996,
which isMonday of thisweek, that time is taken up by ether a Court continuance due to a crowded docket
or by adefense continuance . . . ." Thetria court asked the State if each continuance due to crowded
docket was supported by an order, the State responded that they were.

112. Crowded dockets are considered "good cause” under Miss. Code Ann. § 99-17-1; however, a
crowded docket will not automatically suffice to establish good cause. McGee v. Sate, 608 So. 2d 1129,
1132 (Miss. 1992). "[U]pon the proper showing by the State in response to a defendant's timely motion for
dismissa because of an dleged 270 day violation, docket congestion can be a proper basis for good cause
when supported by the facts of the particular case.” Walton v. State, 678 So. 2d 645, 648 (Miss. 1996).



113. Taking into consideration the good cause delays due to crowded dockets supported by court order
and the continuance granted the defense, we find that no violation of the 270 day rule occurred in this
instance.

114. The condtitutiond right to a speedy trid, which exigts separately from the statutory right, "attaches at
thetime of theaccused'sarrest . . . ." Ross v. State, 605 So. 2d 17, 21 (Miss. 1992) (citation omitted).
Once this right has attached this Court will follow the test laid out by the Supreme Court in Barker v.
Wingo, 407 U.S. 514, 515 (1972). The Barker test congsts of four factors: (1) the length of the dday; (2)
the reason for the delay; (3) whether the defendant asserted his right to a speedy trid; and (4) whether the
defendant has been prejudiced by the delay. Id. at 533.

115. The time between Buggss midtrid and trid was 353 days. "[A]ny delay of eight (8) months or longer is
presumptively prgudicid.” Smith v. State, 550 So. 2d 406, 408 (Miss. 1989) (citation omitted). This
factor ganding done isinsufficient for reversal, but requires a close examination of the remaining factors.
Handley, 574 So. 2d at 676.

116. "The [S]tate bears the risk of non-persuasion regarding the reasons for delay and must show whether
that the defendant caused the delay or that good cause existed for the delay.” Fleming v. State, 604 So.

2d 280, 299 (Miss. 1992) (citations omitted). A Madison County printout shows the activities regarding
Buggss case. This shows that Buggs's case was et for trial four separate times. The record aso indicates
that Buggs's case was not tried and orders were entered each time for continuances by the court. This delay
was in no way a deliberate attempt to harm the defense and, therefore, weighs less heavily againgt the State.
Magnusen v. State, 646 So. 2d 1275, 1281 (Miss. 1994).

117. Buggs filed amotion to dismiss with prgjudice on October 3, 1996. Thiswas the date of hisfirgt trid
which ended in amigrid. "[A] demand for dismissal coupled with ademand for an indant trid [i]s
insufficient to weigh this factor in favor of the defendant, where the motion came &fter the bulk of the entire
period of delay had eapsed.” Perry v. Sate, 637 So. 2d 871, 875 (Miss. 1994) (citing Adams v. State,
583 S0. 2d 165, 169 (Miss. 1991)). Under the circumstances of this case, Buggs's assertion of his speedy
trid right affords him little because of the manner and the timein which it was raised.

1118. There is no statement of prgudice to Buggs included in his motion to dismiss, nor is there any
indication in the record of prejudice. "Without a showing of prgudice [Buggs] cannot make out aclam of a
due processviolation." Smmons v. State, 678 So. 2d 683, 687 (Miss. 1996) (citation omitted). "[W]e will
not infer pregjudice to the defense out of the 'clear blue.™ Id. (quoting State v. Magnusen, 646 So. 2d 1275,
1285 (Miss. 1994)). This factor weighs heavily against Buggs and in favor of the State. Under the totdity of
the Barker factors, weighed and considered together, we hold that the balance is struck in favor of the
State.

. WHETHER THE COURT ERRED IN ALLOWING THE STATE, OVER DEFENDANT'S
OBJECTION, TO INTRODUCE COCAINE AND DRUG PARAPHERNALIA INTO
EVIDENCE WITH THE POSSESSION OF WHICH DEFENDANT WASNOT CHARGED.

IV.WHETHER THE COURT ERRED IN ALLOWING THE STATE, OVER DEFENDANT'S



OBJECTION, TO ARGUE TO THE JURY THAT THE DEFENDANT WASIN POSSESSION
OF THE COCAINE BECAUSE IT WASFOUND IN DEFENDANT'SHOUSE.

119. During Buggsstrid, the State was alowed to introduce two crack pipes, a beer can that was dlegedly
used to smoke crack cocaine, three matchboxes containing crack cocaine, spoons, and a Brillo pad. At the
pre-trid hearing on Buggss motion to suppress the drug pargpherndia, the trid judge found that the items
were in reasonable proximity to Buggs and the pargpherndiaindicated the intent to use and possess
cocaine. We agree.

1120. During opening argument by the defense, defense counsdl stated that when the police entered there
were three other individuas in the house and the police arrested everyone. Defense counsd Stated thet the
police found cocaine in the house, but not near any particular individua . The State was only prosecuting
Buggs, despite the fact that cocaine was found in three separate places and there were other individuals
arrested at that time.

721. During the State's case-in-chief, the prosecution dlicited testimony that when the police arrived there
were saverd individuasingde. All were gtting in the living room. After the officers seerched, they found
drugs and drug parapherndia throughout the home.

122. " A presumption of congtructive possession arises againg the owner of premises upon which
contraband isfound." Cunninghamv. State, 583 So. 2d 960, 962 (Miss. 1991) (citing Hamburg v.
State, 248 So. 2d 430, 432 (Miss. 1971); Pool v. State, 483 So. 2d 331, 336-37 (Miss. 1986)). "The
correct rulein thisjurisdiction is that one in possession of premises upon which contraband isfound is
presumed to be in congtructive possession of the articles, but the presumption isrebuttable. Powell v.
State, 355 So. 2d 1378, 1379 (Miss. 1978). "We have held that where contraband is found upon
premises not in the exclusive control and possession of the accused, additional incriminating facts must
connect the accused with the contraband.” Id. (emphasis added). "[W]hen contraband is found on
premises, there must be evidence, in addition to physica proximity, showing the defendant conscioudy
exercised control over the contraband, and, absent this evidence, afinding of congtructive possession
cannot be sustained.” Id. Since the presumption of congtructive possession is rebuttable, the State is not
relieved of its burden to prove guilt beyond a reasonable doubt. Hamburg v. Sate, 248 So. 2d 430, 432
(Miss. 1971). "Where the premises upon which contraband is found is not in the exclusive possession of the
accused, the accused is entitled to acquittal, absent some competent evidence connecting him with the
contraband." Jones v. State, 693 So. 2d 375, 376 (Miss. 1997) (citation omitted).

1123. In the case sub judice, Buggs was the owner of the home and, thus, is presumed to be in congtructive
possession. Buggs presented evidence to overcome this presumption, mentioning the fact that there were
three other occupants of the home with him. 1t was the prosecution's duty to prove Buggss guilt of
possession, and rebut Buggss argument that he was not in possession of the drugs. That is exactly why the
State was alowed to offer the evidence of the crack cocaine found in abox in the kitchen closst, a
matchbox containing over thirty pieces of crack cocaine at hisfeet, acrack pipe in Buggss possession, and
other pargpherndia. The paraphernadiawas evidence for the jury to determine whether Buggs had
possession and control over the crack cocaine. Under dl the facts, there was enough evidence to show that
Buggs had control over some of the crack cocaine, it was not just brought in with the other individuals who
were present during the search. We find no merit to these arguments.

124. THE JUDGMENT OF THE MADISON COUNTY CIRCUIT COURT OF POSSESSION



OF COCAINE AND SENTENCE OF THREE YEARSIN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONSAND APPELLANT'SRIGHT TO
OPERATE A MOTOR VEHICLE OVER HIGHWAYSOF THISSTATE FORFEITED FOR
SIXMONTHSISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO
MADISON COUNTY.

McMILLIN, C.J., KING AND SOUTHWICK, P.JJ., BRIDGES, COLEMAN, DIAZ, PAYNE,
AND THOMAS, JJ., CONCUR. IRVING, J., CONCURSIN RESULT ONLY.



