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KING, J., FOR THE COURT:

1. In October of 1985, the City of Biloxi sought to condemn certain property owned by the Appe lantsto
support its "Biloxi Waterfront Master Plan”, an urban renewa project. After condemnation proceedings, the
County Court of Harrison County, acting as the Specid Court of Eminent Domain, granted the City fee
smpletitle to the property.

2. Approximately ten years after the condemnation proceedings, the Appe lants filed a complaint seeking
reverson of the property or money damages. They dleged that the City had abandoned the Waterfront
Master Plan, or in the aternative, the property had not been used for the public purpose for which it had



been condemned. The City filed a motion to dismiss the Appdlants complaint for failure to ate aclam or,
in the dternative, summary judgment. The Harrison County Chancery Court dismissed the Appd lants
complaint and granted summary judgment in favor of the City. Aggrieved, the Appelants now gpped and
assign the following two errors:

|.DOESTHE COMPLAINT FILED BELOW STATE A CAUSE OF ACTION FOR
REVERSION AND/OR UNJUST ENRICHMENT WHERE IT ALLEGESTHAT THECITY
OF BILOXI HASCEASED USING THE PROPERTY AT ISSUE FOR THE PUBLIC
PURPOSE FOR WHICH IT WAS CONDEMNED?

[I.DID THE CHANCELLOR ERR IN GRANTING SUMMARY JUDGMENT TO THE CITY
OF BILOXI WITHOUT GIVING THE PLAINTIFFSAN OPPORTUNITY TO CONDUCT
DISCOVERY REGARDING THE CITY'SUSE OF THE PROPERTY AT ISSUE?

113. Finding no error, this Court affirms the chancery court judgmen.
FACTS

4. In October of 1985, the City of Biloxi (the City) filed two petitions for condemnation of certain
properties located on its waterfront and owned by the Appellants. The petitions were filed in the County
Court of Harrison County, acting as the Specia Court of Eminent Domain. The City indicated in those
petitions that the objectives of the "Biloxi Waterfront Master Plan” required the fee smple acquistion of
these properties. This plan was an urban renewa project which involved the eimination of outmoded street
patterns, demolishment and removal of dilgpidated structures, and congtruction of public facilities and other
improvements.

15. After atrid in this matter, the jury returned a verdict which condemned the Appellants property and set
damages. A judgment of condemnation was entered and ownership of the property was vested in the City.
The City thereafter compensated the Appdllants for the taking of their property.

6. In June of 1995, nearly ten years later, the Appdlants filed a complaint to cance cloud on title and for
reverson of property. They dleged that the City had failed to use the property to accomplish the objectives
of the Biloxi Waterfront Plan and that such property had therefore been abandoned. Specificdly, they
contested the City's lease of the property to the Riverboat Corporation of Mississippi which has brought
subgtantia revenue to the City.

117. On October 19, 1995, the City filed amotion to dismiss the Appellants complaint for failure to state a
clam, or in the dternative, motion for summary judgment. The chancery court granted summary judgment
on behdf of the City and dismissed the Appdlants clam, indicating thet (1) the City'sfee smpletitle
contained "no reverson clause such as'so long asit is used for a public purpose, nor any condition
subsequent” and (2) the Appellants failed to timely chalenge the judgment of the Specia Court of Eminent
Domain, and therefore the right to question public purpose had been waived. The Appellants now apped
the chancery court's determination.

ISSUES

|.DOESTHE COMPLAINT FILED BELOW STATE A CAUSE OF ACTION FOR
REVERSION AND/OR UNJUST ENRICHMENT WHERE IT ALLEGESTHAT THE CITY



OF BILOXI HASCEASED USING THE PROPERTY AT ISSUE FOR THE PUBLIC
PURPOSE FOR WHICH IT WAS CONDEMNED?

118. The Appdlants contend that the City did not obtain fee smpletitle to the property. They argue that
because the City had not used the property for the purpose for which it was condemned, they are entitled
to areversonary interest.

Law and Andyss

19. The City of Biloxi at al times stated the need to acquire fee smpletitle and requested that fee smple
title be granted to it. This statement and request gppears in the resolution authorizing condemnation and the
petition seeking condemnation. The chancellor directed that ownership of the "said property shal be vested
in the petitioner and it may be appropriated to the public use as prayed for in the petition.” When viewed
againg the title requested in both the resolution and petition, the language "ownership of the said property
shdll be vested in the petition and it may be gppropriated to the public use as prayed for in the petition, of
necessity must be interpreted to have granted fee smpletitle. Though fee smpletitle was not stated
expresdy in the judgments, "where the language of an instrument is unclear and ambiguous as to the etate
intended to be conveyed, the instrument should be construed to convey the fee rather than alesser etate.”
Dossett v. New Orleans Great Northern Railroad Company, 295 So.2d 771, 775 (Miss.1974).

110. It isclear that under Missssippi eminent domain law "amunicipaity shdl have the right to acquire by
condemnation any interest in red property, including afee smpletitle thereto, which it may deem necessary
for or in connection with an urban renewa project.” Miss. Code Ann. § 43-35-17 (Rev.1993). The City
deemed necessary and petitioned for fee smpletitle to the Appellants property for urban renewal
purposes. In accordance with that relief prayed for in the petition and Miss. Code Ann. § 43-35-17, fee
smpletitle was properly vested in the City. Miss. Code Ann. § 43-35-17 (Rev.1993).

111. Absent a specific declaration of areversonary interest, none existsin the grant of title in fee smple.
Chevy Chase Land Company of Montgomery County Maryland v. U.S,, 37 Fed.Cl. 545, 571 (1997);
Kanarado Mining and Development, Co. v. O.A. Sutton, 539 P.2d. 1325, 1327 (CaCOA,1975). The
judgment did not provide that the Appellants would retain areversonary interest.

112. This Court notes that the Appellants delayed approximately ten years before challenging or appeding
the City's use of the property. The chdlenge to the City's public use must be exercised within the eminent
domain proceeding. Miss. Code Ann. §11-27-15 (Supp.1998). Theright of appedl from an eminent
domain judgment must be perfected within ten days from the date of the judgment. Miss. Code Ann. § 11-
27-29 (Supp.1998). Having failed to timely chalenge the City's use or perfect their gpped as required by
the gtatutes, the Appdlants have waived the right to question the City's use of the property. The chancery
court did not err in dismissing the Appdllants complaint.

113. The Appd lants suggest that because the intended use of the property has changed, that the right to
contest its public purpose has been revived. This Court does not agree. The determination of public



purpose must be made at the time of taking. Any determination so made becomes final upon the expiration
of the time dlowed for gpped. Thisistrue even where the use of condemned property is subsequently
changed.

114. The proper question to be resolved by the tria court was not whether the present use was the same as
that for which the condemnation had been requested, but rather whether the condemnation had been
granted upon a good faith request for a public purpose. The Appellants have not demonstrated that the
condemnation request was not predicated upon a good faith public purpose.

115. Having held that the Appe lants complaint was properly dismissed, this Court declines to address the
Appdlants issue regarding discovery.

116. THE JUDGMENT OF THE HARRISON COUNTY CHANCERY COURT ISAFFIRMED.
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

McMILLIN, C.J., SOUTHWICK, P.J., BRIDGES, COLEMAN, IRVING, LEE ,AND PAYNE,
JJ., CONCUR. DIAZ AND THOMAS, JJ., NOT PARTICIPATING.



