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EN BANC.

KING, P. J., FOR THE COURT:

1. The City of Clarksdde (the City) apped s ajudgment of the Circuit Court of Coahoma County that
afirmed aruling by the Missssppi Employment Security Commission (MESC) granting unemployment
benefits to Raymond L. Smith. Finding there was substantia evidence to support the MESC's decision, we
afirm.



THE FACTS

2. Raymond L. Smith was employed by the City of Clarksdale from May 30, 1996 to August 14, 1996 as
asummer employee. Smith worked in the City's Public Works Department repairing vehicles which were
used to pave the City's streets. He had a'so worked for the City the previous summer in asimilar position.
Smith's sdary was $4.25 an hour, the minimum wage. His services were terminated at the end of the
summer which was dso the end of the City's street paving season. §13. Before Smith was terminated, he was
offered afull time position as an equipment and truck painter, even though the position offered him was not
yet created and not included in the City's budget. James Buitler, the City's Public Works Director, wanted
to employ Smith in such a position and testified that he felt as though his recommendation for the new
position would be approved by the City. Butler indicated that he could employ Smith in the City's Shop a
minimum wage until such time as the new painter's position was officidly goproved. Charlie Ashmore,
Smith's supervisor, informed Smith that the painter's position would pay him minimum wage, but thet
minimum wages were s&t to increase in October of that year. According to Butler and Ashmore, Smith
declined the offer because the rate of pay was too low. Consequently, Butler did not follow-up with the
City to create the pogtion he wanted for Smith.

4. After his position with the City was terminated, Smith gpplied with the MESC for unemployment
benefits. The City reported to the MESC that Smith had been terminated at the end of the summer because
there was no longer any work for him. The claims examiner reviewing Smith's gpplication notified the City
that Smith was digible for unemployment benefits sating: ""We have investigated the clamant's digibility for
benefits and determined that the claimant was separated when the summer ended. Y our (the City's) account
is chargegble for benefits paid during the current benefit year." The City gppeded the decison of the
examiner assarting that Smith had quit voluntarily without good cause.

5. A hearing was held before a MESC Apped's Referee. After hearing testimony from Butler and
Ashmore and reviewing the MESC's file on the maiter which was made part of the record, the Referee
agreed with the examiner's decision that Smith was entitled to unemployment benefits. The Referee
specificaly found:

Claimant was employed [9c] afull time, temporary summer worker with the City of Clarksdde,
Missssippi, from May 15, 1995, until August 15, 1995, and again from May 28, 1996, to August 14,
1996. He was hired as a summer helper assisting during the summer paving operation. He was laid off
at the end of each paving season due to lack of work, however, he was offered a position as a painter
at the end of the 1996 season.

The Referee concluded that the City failed to establish that Smith was discharged for misconduct or that he

left his employment voluntarily without good cauise and that the "claimant may have been offered other work
at the end of the 1996 season.” While the Referee noted the possible offer of employment, she affirmed the

examiner's finding that Smith was digible for unemployment benefits.

116. The City appedled the matter to the MESC's Board of Review. Affirming the decision of the Appedls
referee, the Board of Review adopted the Refereg's findings and conclusions. On gppedl to the circuit
court, a hearing was held and briefs were submitted to the court by the parties. In upholding the decisons
of the Board of Review and the Appedls referee that Smith was digible for benefits, the circuit court opined
that there was subgtantia evidence supporting the decisons and that the law was correctly applied to the
facts of the case.



THE ISSUES
117. The City assgns the following errors on gpped:

1. THE CIRCUIT COURT ERRED IN RULING THAT THE DECISION OF THE THE
MISSISSIPPI EMPLOYMENT SECURITY COMMISSION WASBASED ON COMPETENT
AND SUBSTANTIAL EVIDENCE.

2. THE CIRCUIT COURT ERRED IN RULING THAT THE MISSISSIPPI EMPLOYMENT
SECURITY COMMISSION CORRECTLY APPLIED THE APPLICABLE LAW WHEN IT
FOUND THAT THE CITY OF CLARKSDALE FAILED TO SHOW THAT THE CLAIMANT
VOLUNTARILY LEFT WORK WITHOUT GOOD CAUSE.

3. THE CIRCUIT COURT ERRED IN FAILING TO DISQUALIFY SMITH FOR THE
BENEFITSWHEN HE REFUSED TO ACCEPT SUITABLE WORK OFFERED TO HIM BY
THE CITY OF CLARKSDALE.

DISCUSSION
Standard of Review

8. Judicid review of adecison of the Missssppi Employment Security Commission is governed by
section 71-5-531, of the Missssippi Code, as amended, which providesin pertinent part: “In any judicia
proceedings under this section, the findings of the board of review asto the facts, if supported by evidence
and in the absence of fraud, shal be conclusive, and the jurisdiction of said court shall be confined to
questions of law." Miss. Code Ann. § 71-5-531 (Rev. 1995). Moreover, there is aarebuttable
presumption in favor of the MESC's decision, and the City has the burden of proving otherwise. Allen v.
Mississippi Employ. Sec. Comm'n, 639 So. 2d 904, 906 (Miss. 1994). Furthermore, we are not
permitted to reweigh the facts of this case or insert our judgment for that of the MESC. Id.

1. THE CIRCUIT COURT ERRED IN RULING THAT THE DECISION OF THE THE
MISSISSIPPI EMPLOYMENT SECURITY COMMISSION WASBASED ON COMPETENT
AND SUBSTANTIAL EVIDENCE.

119. The City arguesthat the circuit court erred in determining that there was subgtantia evidence to support
the findings of the appedls referee which were later adopted by the Board of Review. Because the City was
the only party to present any testimony at the hearing before the referee, it contends that such testimony was
unrebutted. According to the City, the uncontradicted facts from such testimony are as follows: (1) that
Smith was originaly employed as atemporary employee; (2) that prior to his termination, Smith was offered
continued employment with the City; (3) that Smith would be paid the same wages as he was earning as a
summer worker; (4) that Smith refused the offer of employment because the position "did not pay enough
money;" and (5) that Smith was qudified for the position offered him. In its argument, the City asserts that it
does not contest the findings of the appedls referee, but charges that the evidence fails to support afinding
that Smith was entitled to unemployment benefits.

9110. To be entitled to unemployment benefits, "a discharged employee need only show that he has been
paid wages during a base period for insured work, is unemployed and registered for work and ‘is able to



work and isavailable for work'. . . ." Coleman v. Mississippi Employ. Sec. Comm'n, 662 So. 2d 626,
627-8 (Miss. 1995) (quoting Mississippi Employ. Sec. Commin v. Gaines, 580 So. 2d 1230, 1233
(Miss. 1991) (superceded by statute on other grounds) and Miss. Code Ann. § 71-5-511 (Rev. 1995).
Pursuant to Missssppi's Employment Security Laws, generdly, a discharged employee is afforded the
protections of these laws when heiswilling and able to work, "but through no fault of his own, is unable to
dos0." See Coleman, 662 So. 2d a 628. In this case, Smith submitted documentation of his wages earned
while employed with the City. According to Butler and Ashmore, his employment was terminated on
Augugt, 15, 1996. Based on the examiner's decision to grant benefits, we can only assume that Smith
aufficiently established that he was, at that time, unemployed, registered for work and was able and
available for work.

111. At the hearing before the apped s referee, the MESC's entire file in this matter was made part of the
record. The Referee heard testimony from James Butler, Public Workers Director for the City of
Clarksdde and Charlie Ashmore, Smith's supervisor. The testimony from each was subgtantidly the same
and confirmed that Smith was a summer employee for the City and was offered a position prior to his
termination. It is undisputed that the position which Smith was offered had not been requested, approved or
budgeted. Butler testified that if Smith had accepted the offer, he intended to submit a proposd to the City
for gpprova of the pogition and its addition to the Department of Public Works budget for the 1997 year.
It is goparent from the testimony that Butler did not have the authority to permanently employ Smith in the
painter's position and could not have done so without the City's gpprova, though he indicated confidence
that the City would gpprove the postion.

112. "Where there is the required substantia evidence, this [CJourt has no authority to reverse the circuit
court's affirmance of the decision of the Board of Review." Richardson v. Mississippi Employ. Sec.
Comm'n, 593 So. 2d 31, 34 (Miss. 1992) (citations omitted). Though the term "substantia evidence' is not
easly described, it has been stated that "substantial evidence'

means something more than a"mere scintilld’ of evidence, and that it does not riseto aleve of "a
preponderance of the evidence" 1t may be said that it "means such relevant evidence as reasonable
minds might accept as adequate to support a conclusion. Substantia evidence means evidence which
issubgtantid, that is, affording a subgtantia basis of fact from which the fact in issue can be reasonably
inferred.”

Toldson v. Anderson-Tully Co., 724 So. 2d 399, 401 (1 10) (Miss. Ct. App. 1998) (quoting Delta CMI
v. Speck, 586 So. 2d 768, 772-73 (Miss. 1991). Additiondly, the Mississippi Supreme Court has held
that whether an employee was discharged or voluntarily quitsis a question of fact for the MESC to
determine. Mississippi Employ. Sec. Comm'n v. Georgia-Pacific Corp., 394 So. 2d 299, 303
(Miss.1981) (ruling that circuit court erred in holding that the "MESC did not have the right to decide
whether the daimants were voluntarily or involuntarily unemployed").

113. The Board of Review and the circuit court in this case adopted the findings of the gppedls referee that
Smith was discharged for lack of work. Butler and Ashmore testified that Smith was let go because there
was no further work for him to do in the position he held. The factua findings of the MESC are conclusive,
and we are under an obligation to affirm such concluson where there is substantia evidence to support the
findings. Because there was evidence amounting to more than a"scintilla" to support the MESC's finding
that Smith was discharged for lack of work, we are without authority to reverse.



2. THE CIRCUIT COURT ERRED IN RULING THAT THE MISSISSIPPI EMPLOYMENT
SECURITY COMMISSION CORRECTLY APPLIED THE APPLICABLE LAW.

124. Here, the City chalenges the circuit court's affirmance of the MESC's decision on the ground that the
apped s referee, whose findings were adopted by both the Board of Review and the circuit court, applied
the wrong legal standard to the proceedings which led to her decison. Prior to hearing tesimony, the
apped s referee ingructed the City that it would be responsible for establishing that Smith voluntarily Ieft his
employment, without good cause dtributable to it. The City argues on apped that this standard was clearly
erroneous and requires us to reverse and remand for a new hearing. Section 71-5-513(A)(1)(c) of the
Mississippi Code, as amended, provides. "(c) The burden of proof of good cause for leaving work shall
be on the claimant, and the burden of proof of misconduct shal be on the employer.” Miss. Code Ann.

8 71-5-513(A)(1)(c) (Rev. 1995) (emphasis added).

115. At the start of the hearing before the appedls referee, the examiners file in this case was made part of
the record. Thisfile was made a part of the record prior to the receipt of any live testimony. Even though
Smith was not present & the hearing and did not offer live testimony, the examiner's file was in evidence and
established that Smith was entitled to the unemployment benefits. The examiner determined that Smith had
met his burden of proof and was digible for unemployment benefits. Because the examiner's file was made
part of the record on appedl to the Referee, there was evidence offered to support Smith's position that he
left his employment for agood cause, thet is, that he was discharged.

116. Asthe City points out, the claimant is saddled with the burden of establishing that he left his
employment for good cause. However, in this case, the clamant was in the place of a defendant having
dready established that he was entitled to the unemployment benefits as the examiner determined. Because
the City raised the issue that the examiner's decison was wrong, the burden shifted to the City to come
forward with evidence to rebut that evidence previoudy given to the claims examiner and made a part of the
record before the appedls referee.

117. The City advancesthat it has met such a burden in the tesimony of Butler and Ashmore. Whether the
testimony was sufficient to show that Smith had falled to meet his burden of showing that he was discharged
for lack of work was a question for the appedls referee to resolve. Here, the referee obvioudy decided that
Smith met his burden in this regard and was entitled to unemployment benefits. Because the referee first
mede the claims examiners file a part of the record, he did not ingppropriately shift the burden of proof. We
find no error in the MESC's gpplication of the law in this case.

3. THE CIRCUIT COURT ERRED IN FAILING TO DISQUALIFY SMITH FOR THE
BENEFITSWHEN HE REFUSED TO ACCEPT SUITABLE WORK OFFERED TO HIM BY
THE CITY OF CLARKSDALE.

1118. Under this assgnment of error, the City again asserts that the appedls referee and consequently the
MESC and the circuit court have misapplied the facts of this case to the law. The City argues that because
Smith refused to "accept suitable work when offered” that he should have been denied unemployment
benefits. Section 71-5-513(A)(3)(a) provides that an employee isindigible for unemployment benefits
where the employee "failed, without good cause, . . . to accept suitable work when offered him .. . ." Miss,
Code Ann. § 71-5-513 (A)(3)(a) (Rev. 1995).



1119. Based on the testimony of Butler and Ashmore, there is no red question that Smith was qualified to do
the work offered him. The problem here is that the offer was not made in good faith, as Smith could not be
assured that the City would gpprove the creation of the position when it was offered to him. The gppeds
referee gpparently was unconvinced that a genuine offer of employment was made to Smith becausein his
opinion he qudified his affirmance of the examiner's decison by gating that the "damant may have been
offered continued employment.” This assgnment of error is without merit.

120. THE JUDGMENT OF THE CIRCUIT COURT OF COAHOMA COUNTY ISAFFIRMED
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., SOUTHWICK, P.J., BRIDGES, COLEMAN, DIAZ, IRVING, LEE, PAYNE,
AND THOMAS, JJ., CONCUR.



