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STATEMENT OF THE CASE

1. Robert Sidney Guy, Jr. (hereinafter Rob) and Audra Marian Guy (hereinafter Audra) were married
May 14, 1994. They were separated on April 12, 1997. No children were born to the couple. The couple
was awarded a divorce on the grounds of irreconcilable differences on November 20, 1997.

2. Inthe fina judgment of divorce, the chancellor attempted to distribute equitably the couple's marita
asts. In doing S0, he vaued Audras nursing degree, which she had obtained during the marriage, at $35,
000. The Chancdlor credited that $35,000 vaue amount to Audras portion of the marital assets.

113. The chancellor assigned the vaue of $35,000 to Audras nursing degree as aresult of Rob testifying that
this was the amount he spent on Audra's expenses and support while she pursued and completed her
nursing degree during the couple's brief marriage.

4. Audrafiled aMation to Alter or Amend Judgment, or, dternatively, for Relief from Judgment which the
Chancdllor denied on February 2, 1998. Theresfter, Audratimely perfected this appedl.

5. Audraraises the following assgnments of error on this apped:



|. THE CHANCELLOR ERRED IN INCLUDING AUDRA'SNURSING DEGREE AS A
"MARITAL ASSET."

II. THE COST OF AUDRA'SNURSING DEGREE CANNOT BE REIMBURSED TO
ROB ASLUMP-SUM ALIMONY.

I1l. THE TRIAL COURT ERRED IN THE MANNER OF VALUING THE NURSING
DEGREE.

DISCUSSION OF THE LAW

116. These issues will be addressed together. The novel question presented in this gpped is whether a
professond degreeis marital property. Thisisaquestion of first impresson before this Court. Thisisa
guestion of law which will be reviewed de novo by this Court. Mauney v. State ex rel. Moore, 707 So.2d

1093, 1095 (Miss., 1998); Snapp v. Harrison, 699 So.2d 567, 569 (Miss., 1997) (citing Mississippi

Farm Bureau Cas. Ins. Co. v. Curtis, 678 So0.2d 983, 987 (Miss., 1996); Seymour v. Brunswick
Corp., 655 So. 2d 892, 895, Prod.Liab.Rep. (CCH) P 14, 228 (Miss., 1995)).

117. Although there is no Missssippi case directly on point, the seminad Mississppi case regarding equitable
divison of marita property isFerguson v. Ferguson, 639 So.2d 921, 928 (Miss., 1994), where we held,

[T]his Court suggests the Chancery courts consider the following guidelines, where applicable, when
atempting to effect an equitable divison of maritd property:

1. Substantia contribution to the accumulation of the property. Factors to be considered in
determining contribution are as follows.

c. Contribution to education, training or other accomplishment bearing on the earning power of the
spouse to accumulating the assets.

Id. While Ferguson certainly did not list a professond degree as marital property to be equitably divided,
it did ligt the contribution made by the supporting spouse to the atainment of that degree by the other
spouse to be at least considered when equitably dividing the marital assets. | d.

8. We also look to our sster states whaose courts have specifically addressed this issue. As with most legd
issues, the jurisdictions are plit. Nevertheess, there is a clear mgority and minority position as to whether
professional degrees are to be considered marita property. Eighteen jurisdictions have held that a spouse's
degree was not amarital asset. {2 The minority gpproach, followed by some courtsin three jurisdictions
(most notably New Y ork) isthat a professiona degreeis marital property.(2

119. The reason that mogt states have determined that professona degrees are not marital property is best
articulated by the Colorado Supreme Court in In re Marriage of Graham, 574 P.2d 75 (Colo. 1978),
where that Court stated:

An educationd degree, such asan M.B.A., is amply not encompassed even by the broad views of



the concept of 'property.’ It does not have an exchange vaue or any objective transferable value on
an open market. It is persond to the holder. It terminates on degth of the holder and is not inheritable.
It cannot be assigned, sold, transferred, conveyed, or pledged. An advanced degree is a cumulative
product of many years of previous education, combined with diligence and hard work. 1t may not be
acquired by the mere expenditure of money. It issmply an intdlectud achievement that may
potentially assst in the future acquistion of property. In our view, it has none of the attributes of
property in the usua sense of that term.

574P.2d at 77.

110. We join the mgority of states and hold that professional degrees are not marital property. In the
present case, Audras nuraing degree is not marital property. Her nursing license is not a chattel which can
be divided or assgned. Rob may not share init. The nursing degree and license may only beissued to a
qualified holder. We do not intend "property” in the sense of "marita property” to include intellectua or
technicd menta enhancement gained during the course of amarriage. However, the andys's does not end
here because

[T]hereis. . . clear agreement that the contributing spouse should be entitled to some form of
compensation for the financia efforts and support provided to the student spouse in the expectation
that the marital unit would prosper in the future as a direct result of the coupl€e's previous sacrifices.

In re Marriage of Weinstein, 128 I1l.App.3d 234, 470 N.E.2d 551, 557, 83 Ill.Dec. 425 (Ill.App. 1
Digt., 1984) (citations omitted).

111. We recognize the potentia inequity of a situation such as the present one, where one spouse works
full-time to put the other spouse through school where they obtain a college degree. After obtaining this
degree at the expense and sacrifice of the supporting spouse, the supported spouse leaves the supporting
spouse with nothing more than the knowledge that they aided their now ex-spouse in increesing hisher
future earning capacity. This sentiment is echoed by the New Jersey Supreme Court in Mahoney v.
Mahoney, 453 A.2d 527 (N.J. 1982). There the New Jersey Supreme Court stated:

[E]very joint undertaking hasits bounds of fairness. Where a partner to marriage takes the benefits of
his spouse's support in obtaining a professond degree or license with the understanding that future
benefits will accrue and inure to both of them, and the marriage is then terminated without the
supported spouse giving anything in return, an unfairness has occurred that cals for aremedy.

Furthermore, it is redigtic to recognize that . . . a supporting spouse has contributed more than mere
earnings to her husband with the mutud expectation that both of them - she has well as he - will redize
and enjoy materia improvementsin their marriage as aresult of his increased earning capacity. Also,
the wife has presumably made persond sacrifices, resulting in areduced or lowered standard of living.
Additiondly, her husband, by pursuing preparations for a future career, has foregone gainful
employment and financia contributions to the marriage that would have been forthcoming had he been
employed. He thereby has further reduced the level of support his wife might otherwise have received,
aswell asthe standard of living both of them would have otherwise enjoyed. In effect, through her
contributions, the supporting spouse has consented to live at alower materia level while her husband



has prepared for another career. She has postponed, asit were, present consumption and a higher
gtandard of living, for the future prospect of greater support and materia benefits. The supporting
spouse's sacrifices would have been rewarded had the marriage endured and mutual expectations of
both of them been fulfilled. The unredressed sacrifices - loss of support and reduction of the standard
of living - coupled with the unfairness attendant upon the defeat of the supporting spouse's shared
expectation of future advantages, further justify aremedid reward. In this sense, an award thet is
referable to the gpouse's monetary contribution to her partner's education significantly implicates basic
congderations of marital support and standard of living - factors that are clearly rdevant in the
determination and award of conventionad aimony.

Id. at 533-34.
1112. The Supreme Court of Pennsylvania has smilarly observed:

Whilewe agree . . . that marriage is not a business enterprise in which strict accountings are to be had
for moneys spent by one spouse for the benefit of the other, it appearsto us that this case does not
involve gtrict accountings, but gross accountings. Supporting spousesin these cases fed entitled to
reimbursement, we believe, not because they have sacrificed to support the other spouse, but because
they are, to use a strong word, 'jettisoned’ as soon as the need for their sacrifice, abeit in part alega
obligation, comes to an end. In retrospect, perhaps unintentionaly, the supporting spouse in such a
case can be said to have been 'used.’ At least thisiis the perception of the supporting spouse, and we
believe that this perception is not totally without foundation in dl cases.. . . [T]he supporting spousein
a case such as this should be awarded equitable reimbursement to the extent that his or her
contribution to the education, training or increased earning capacity of the other spouse exceeds the
bare minimum legdly obligated support . . . .

Bold v. Bold, 524 Pa. 487, 574 A.2d 552, 556 (Pa., 1990).
113. We return to the words of the Supreme Court of New Jersey on thisissue,

Marriage should not be a freeticket to professional education and training without subssquent
obligations . . . One spouse ought not to receive a divorce complaint when the other receives a
diploma. Those spouses supported through professona school should recognize that they may be
cdled upon to reimburse the supporting spouses for the financid contributions they received in pursuit
of thar professond training. And they cannot deny the basic fairness of this resuilt.

Mahoney, 453 A.2d at 535 (emphasis added & footnotes omitted).

124. In the present case we adopt the maority approach in recognizing the need for equitable
reimbursement of the supporting spouse. Rob may be entitled to lump sum dimony to replace any
investment by him in the degree. Asthis Court has noted, . . . the chancdllor may divide marital assets, red
and persond, aswell as award periodic and/or lump sum alimony, as equity demands.” Ferguson, 639
S0.2d at 929 (emphasis added.)

1115. The next question is how should chancellors go about doing this? The Supreme Court of Appeals of
Wes Virginiadlows reimbursement dimony. In Hoak v. Hoak, 179 W.Va. 509, 370 S.E.2d 473, 477-78
(W. Va, 1988), the Supreme Court of Appedls of West Virginia stated,



As the name indicates, rembursement alimony is designed to repay or reimburse the supporting
gpouse for hisor her financid contributions to the professona education of the student spouse. Unlike
an award based on the value of a professond degree, reimbursement aimony is based on the actud
amount of contributions, and does not require a judge to guess about future earnings, inflation, the
relative values of the spouses contributions, €tc. . . ... ..

We therefore conclude that the trid judge in a divorce proceeding may in an appropriate case award
reimbursement alimony to aworking spouse who contributed financialy to the professond education
of a student spouse, where the contribution was made with the expectation of achieving a higher
gtandard of living for the family unit, and the couple did not redlize that expectation due to divorce.

1116. We adopt asmilar gpproach, alowing the supporting spouse to be reimbursed for putting the student
spouse through school where the supported spouse obtained a degree and then leaves the supporting
spouse. Audra's argument that the $35,000 consisted of housing, food, and clothing expensesin addition to
books and tuition isirrdevant. We recognize that it takes more than books and tuition money to attend
school and obtain a higher education. Housing, clothing, and food must also be paid for in order to atend a
university.

117. Here, the smple facts are that Rob worked while Audra studied. Within amonth of Audras receiving
her nursaing degree, she left Rob who had paid the mgority of the bills for the couple during the entire
marriage during which Audrawas a sudent including many of her school fees and expenses. Audras
degree is not marita property and on that point, the chancellor is reversed. However, it would be
inequitable for Rob to have paid for Audras education only to have her leave the marriage. Therefore if
Rob can produce sufficient evidence that he did in fact pay for Audra's education, heis entitled to be
reimbursed. In Robinson v. Irwin, 546 So.2d 683, 686 (Miss., 1989), we dedlt with asmilar Stuation
and reversed for insufficient lump-sum aimony. We recognize the right a supporting Spouse hasto be
compensated or reimbursed for the contributions he/she has made in cases where one spouse supports the
other through school and is then divorced after the supported spouse earns a degree.

1118. Rob's proof that he invested $35,000 in Audra's nursing education was insufficient. We require greater
proof than was introduced here -- Rob's estimate that he spent $35,000 in aiding Audrain obtaining her
nurang degree.

CONCLUSION

119. A professiond degree obtained by a student spouse during a marriage is not marital property.
Nevertheless, we recognize that the supporting spouse has aright to be compensated or reimbursed, upon
proper proof, for hisor her financia contributions to the professond education of the student spouse.

1120. For these reasons, we reverse the judgment below in part to the extent that it divided marital property
including a $35,000 vaue to Audras nursing degree, and we remand this case for (1) a determination, upon
appropriate proof, of the amount of lump-sum aimony, if any, which would adequately reimburse Rob for
his expenditures towards Audras attaining her nuraing degree and (2) arecaculation of the divison of

marital property.
121. REVERSED AND REMANDED.

SULLIVAN, PJ.,BANKS, SMITH AND MILLS, JJ., CONCUR. WALLER, J., DISSENTS



WITH SEPARATE WRITTEN OPINION JOINED BY PRATHER, C.J. McRAE, J.,
CONCURSIN PART AND DISSENTSIN PART WITH SEPARATE WRITTEN OPINION.
COBB, J., NOT PARTICIPATING.

WALLER, JUSTICE, DISSENTING:

722. Historicaly we have divided marital assets based on the composition of the estate at the time of
separaion. We require chancellors to review the makeup of the marital estate and equitably divide the
parties assets based on our decison in Ferguson v. Ferguson, 639 So. 2d 921 (Miss. 1994), and its

progeny.

123. Today's mgority sets a dangerous precedent by alowing reimbursement alimony to be paid to one
spouse for contributions by that spouse to the costs of the other spouse's professiona degree. Contributions
to the educational costs of a spouse should be considered only as part of a Ferguson equitable distribution
andysis. Today's decision in effect creates a separate category for contributions made by one spouse to the
other spouse's education. Today's decision aso ignores the fact that both parties contributed to the
marriage. Just because Rob worked while Audra went to school does not mean Audra made less significant
contributions to the marriage. See Hemsley v. Hemdley, 639 So. 2d 909, 915 (Miss. 1994) ("We assume
for divorce purposes that the contributions and efforts of the marita partners, whether economic, domestic
or otherwise are of equd vaue.").

724. To be sure, Rob is entitled to congderation of his payments toward Audra's education in the context
of an equitable distribution of the couple's property. He is not, however, entitled to a dollar-for-dollar
reimbursement of those costs as dimony.

1125. For these reasons, | respectfully dissent.
PRATHER, C.J., JOINS THIS OPINION.
McRAE, JUSTICE, CONCURRING IN PART AND DISSENTING IN PART:

1126. | concur with the mgjority solely asto results. In Ferguson, we promulgated guidelines for the
distribution of marital assets in which we stated that courts should consider the "contribution to the
education, training or other accomplishments bearing on the earning power of the spouse to accumulate the
assets.” See Ferguson v. Ferguson, 639 So. 2d 921, 928 (Miss. 1994). We regarded education as a
marital asset, not an issue of dimony. Nonetheless, the mgority feds that the nursing degree is an issue of
dimony. This despite language in Ferguson-part of which of the mgority quotes-that clearly demongtrates
that marital assets and dimony are digtinct legd entities: "[a]limony and equitable digtribution are distinct
concepts, . . . Thus, the chancellor may divide marital assets, red and persond, as well as award periodic
and/or lump sum dimony, as equity demands.” See id. a 929 (citation omitted). Unfortunately, in placing
the degree's vaue within the rubric of aimony, the mgjority eschews very recent precedent and ignoresthe
equity Ferguson discusses.

127. InKilpatrick v. Kilpatrick, No. 97-CA-00550-SCT, 1999 WL 12799 (Miss. Jan. 14, 1999), we

took an attorney's large fee from one case and made it a marita asset rather than income. There the law



dictated we should have found the fee to be income dlocated as dimony whereas here the law dictates we
should find the degree to be a marital asset subject to equitable distribution. Regardless, we should at least
be consstent in our holdings. Accordingly, | concur in part and dissent in part.
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